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EpIiTOR’S NOTE

War in Iraq. Terrorism. The transatlantic divide. While the
initial shock of the terrorist attacks of Sept. 11,2001 has subsided,
its aftermath is still unfolding. Iraq is a battleground. The dynamics
of world politics seem uncertain. As students of international affairs,
we at the Bologna Center watch, learn and respond with interest and
concern.

As Pierre Hassner says in his essay “Questions to America
the Powerful,” “A great number of misunderstandings arise from the
failure to think through the notions of victory and power, of war and
ofterrorism, of hegemony and empire.” The intention of the BC Jour-
nal of International Affairs is to provide a venue for that thoughtful
analysis from our student and professor contributors on issues of the
day.

Following the tradition established last year, we decided
against a specific theme for this year’s Journal edition. This approach
allows the Journal to showcase the varied backgrounds and exper-
tise of our authors. The articles deal with issues from several regions
— Europe, the United States, Latin America and the Middle East —
and varied themes — economic, institutional and political.

Three of our ten articles touch on the United States’ role in
the Middle East and its decision-making process leading up to the
current war in Iraq. Hassner analyses different interpretations of war,
terrorism and governance. David Hallisey argues in favor of the U.S.
position against a mere containment policy in Iraq and Alastair Coutts
provides insight into the ‘special relationship’ between the United
States and Great Britain — and specifically between President George
Bush and Prime Minister Tony Blair.

Other topics range the gamut, and also merit attention:
Professor Alicia Garcia Herrero looks at alternatives to end economic
volatility in Latin America; Gregor Feige examines the historical
importance of institutions that serve as lenders of last resort; Josep
Desquens argues the economic viability of independence for Spain’s
Catalonia region; Christophe Dongmo looks at the evolving role of
NATO sinceits intervention in Kosovo; Fumiko Nagano and Johannes
Koettl evaluate Russia’s motives for keeping a strong grasp on



Chechnya; Rich Palermo outlines concerns with the new Internatio-
nal Criminal Court and Catherine Polisi delves into the background
of Hindu and Muslim scriptures to argue that inequality is not inherent
in these religions.

The issues presented are without doubt among those currently
pervading the thoughts of scholars and policy makers. And so it should
be at an esteemed institution such as ours, from which many of my
colleagues will undoubtedly continue on to be the scholars and policy
shapers of the future.

On behalf of the journal’s staff and contributors, I present this
2003 edition.

Caryn Nesmith
Editor-in-Chief



FRIENDLY QUESTIONS TO AMERICA
THE POWERFUL

By Pierre Hassner

When what W. Fulbright called “the arrogance of power”
meets what Hedley Bull called “the arrogance of impotence,” the
result can only be misunderstanding and mutual bitterness. A Euro-
pean addressing American friends in their present mood is tempted
to remind them of Hegel’s comment on Napoleon faced with the
Spanish guerrillas: “the impotence of victory” or of Havel’s formu-
lation on the “power of the powerless.” But he knows that while
victory has its risks, as Paul Schroeder has reminded the readers of
National Interest, the risks of defeat are not necessarily to be pre-
ferred, nor the power of the powerful to be dismissed lightly.

A great number of misunderstandings arise from the failure
to think through the notions of victory and power, of war and of
terrorism, of hegemony and empire.

WHAT KIND OF WAR, AGAINST WHAT KIND OF TERROR?
Contrary to what many Americans believe, Europeans have

known for quite a long time about the evils of terrorism and the need
to fight it, including by violent means. Equally, they know that the
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world has become a very insecure place due to the ability of small
groups of fanatics to inflict unprecedented harm upon civilization.
Most recognize that a world ruled by law, from which inequalities of
power and the possibility of war have been eliminated (an American
idea, more than a European one), or a multi-polar world based on the
rivalry and cooperation of several more or less equally powerful states
(anostalgic dream of some Europeans which looks more unreal every
day), are impossible. In the real world, the United States is much
stronger in the classical sense, i.e. militarily and economically than
any rival state or coalition and it is the most effective force for good
today as yesterday, against totalitarian threats. But the legitimacy
and efficacy of America’s bid for hegemony and of its war on terror
depend on a more differentiated view of the world, than its current
mood combining a feeling of victimhood, of vulnerability and of
invincibility seems to allow. If a feeling of moral and military supe-
riority over the rest of the world is considered as the essential basis
of America’s war on terror and of its hegemony it risks compromis-
ing both. There is more to hegemony than superiority, more to power
than military power, more to terrorism than al Qaeda or Islamic fun-
damentalism, more to the fight against them than “war” in the clas-
sical sense, more to ruling the world, dealing with its problems and
fighting its dangers than in the philosophy of American unilateral-
ism or benevolent empire.

On the difference in the attitudes of Americans and Europe-
ans towards the war on terrorism, the best introduction to under-
standing is the formulation by the Bulgarian political scientist Ivan
Krastev, who says: “The Americans feel they are engaged in a war,
the Europeans feel they are engaged in preventing one.” But this is
only half of the truth. The other half is that both Americans and
Europeans are engaged in a war against al Qaeda and other terrorist
organizations which are waging war on them, but that both have an
interest in avoiding that this war be turned into a war of the West
against the rest, or into a clash of civilizations, or into a war between
rich and poor, North and South, center and periphery, former
colonizers and former colonized, or of Christians, Jews and perhaps
Hindus against Muslims. It is absolutely crucial to maintain this dis-
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tinction which is based on differentiating between the organized ter-
rorist movements based on a hatred of liberalism and modemity and
on ideological fanaticism, and on the other hand the sources of their
recruitment, of their support, or of the sympathy they inspire in the
greater part of the world — which are feelings of humiliation, oppres-
sion and exclusion. This distinction is all the more important as it is
precisely the strategy of the terrorists to blur it by attracting repres-
sion on wider circles of the population which they falsely claim to
represent.

It is absolutely essential to dispel the feeling of Western weak-
ness based on previous passivity, American as well as European; it is
Jjust as essential not to fall into the trap of believing that punishment
and retaliation will by themselves provoke the end of terrorism rather
than feeding it by inspiring despair and bloody revenge. Most Ameri-
cans are emphasizing the first aspect more, and most Europeans the
second. This is the part of truth in Robert Kagan’s interpretation in
terms of power and weakness, although if by power one means ef-
fectiveness in the struggle against terrorism rather than superior tech-
nology and defence budgets, the performance of American intelli-
gence is rather inferior to that of European intelligence. Moreover its
post-Vietnam legalistic rules, as well as, on the military level, the
doctrine of zero-death and the primacy of force protection are no
more European than recent ideas of peace through prosperity and
democracy or of global governance. On the European side while it is
perfectly true that, particularly in some smaller countries, weakness
produces an instinct for accommodation at all costs, it is no less true
that some other countries are accustomed to living with terrorism
and fighting it and that all may have a better sense than most Ameri-
cans for the perceptions and the passions of the rest of the world.

The formula of the war against terrorism and its equation with
the war of Good against Evil contain a basically admirable message:
the unconditional opposition to deliberate attacks on civilian
populations. But the translation of this condemnation into a strategy
raises a host of moral, legal and political problems.

First, the objectionable word in the expression the ‘axis of evil’
is not that of ‘evil’ but that of ‘axis’ which seems to negate or neglect
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the necessary analytical and strategic differentiation between vari-
ous separate or loosely connected movements and states.

‘More importantly, if the discriminating criterion is that of death
and suffering inflicted upon civilian populations, and if the quality
claimed is moral clarity, it must equally apply to strategic bombing
directed against cities (those of the allies in World War II, those of
Russia in Chechnya, those the U.S. Air Force used in Vietnam and
which General Short, unlike General Clark, would have liked to use
in Serbia) to reprisals on towns and villages and probably to most
economic embargoes.

Any more specific interpretation must move away from moral
absolutes in at least one of four possible directions. Is it, as some
recent presidential pronouncements would seem to suggest, a Holy
Alliance of all states, or of all Great Powers against all insurgent
movements, where each ally brings his own definition of terrorism
corresponding to its national or ideological opponents; like the
Chechens, Kashmiris, Albanians, Chinese dissidents? Or is it a war
against global or transnational terrorists leaving aside local move-
ments? Alternatively one could see the war as an international police
action against authors of war crimes, of crimes against humanity or
of genocide without distinguishing between states and non-
governmentals movements or individuals. Finally, at the opposite
end, the war can be seen as a defensive operation by the United States
and anyone willing to join it against those terrorists who threaten or
inflict harm on it and its allies (i.e. mainly against Islamic terrorists)
while leaving aside all others or even joining forces with them.

It is clear that American policy and public opinion tend, today,
to neglect these distinctions and to lump the last two options to-
gether, to the extent that the United States and those who wish it well
are considered as the incarnation of the Good, while those who wish
them harm are considered as the incarnation of Evil. This may be
perfectly legitimate in some political and strategic circumstances,
just as it was to be allied with Stalin against Hitler. But it does not
justify, giving a clean bill of moral health to the man who perfected
the destruction of Grozny and is plausibly accused of organizing
terrorist bombings against his own people, or to the authors of geno-

10



Pierre Hassner

cide in Tibet or even to the man responsible for the massacres of
Sabra and Chatyla and for countless reprisals against civilian
populations.

Similar problems concern the notion of war. It is legitimate to
speak, metaphorically, of a war against terrorism as one speaks of
the war against drugs, cancer or poverty and to connect it to the
eternal war between good and evil although, as religious writers from
Reinhold Niebuhr to Michael Novak have warned, seeing ourselves
as Children of Light against Children of Darkness carries the danger
of self-righteousness and hubris and may lead us ultimately to be-
come fanatical ourselves. One should never lose sight of Arthur
Koestler’s saying during the fight against communist totalitarian-
ism: “We are defending a half-truth against a total lie.”

However that may be, this never-ending conflict and this meta-
physical confrontation should sharply be distinguished from the con-
cept of war as established by the Western tradition, unless one falls
into the trap laid by Osama Bin Laden’s declaration of jihad. A war,
classically, is an organized activity that has a beginning and an end,
and has rules both concerning the legitimate ways of waging it (jus
in bello) and the legitimate causes for declaring it (jus ad bellum).
Of course our time offers many examples of undeclared and unfin-
ished war, but this does not suppress the need for moderating and
legitimizing rules substituting, however imperfectly, the rule of law
and the judicial authority present in domestic affairs. This is essen-
tial for the status of combatants who must either be protected as
prisoners of war or judged as presumed criminals.

Of course terrorists pose a special problem and necessity may
dictate executing them summarily in times of war. Necessity may
also, in an emergency, lead to disregard of legal guarantees in order
to prevent an imminent crime or catastrophe, although it should never
justify torture even with such thin alibis as practicing it by proxy or
outside one’s own territory. But the point is that the burden of proof
should be on those who practice the exceptional treatment, and that
in principle and in the long run no man or state should be deprived
of legal guarantees and no authority should be the ultimate judge in
its own cause. This, at least, is what has always been understood as

11
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the doctrine, recognized and applied sometimes with excessive le-
galism by the United States. What is deeply worrying is not that this
principle be breached in extreme circumstances but that the breach
should be made into a generalized doctrine, the criticism of which
should be branded as un- or anti-American. A teacher I have in com-
mon with some of the more hawkish members or supporters of the
Bush administration, Leo Strauss, has shown that the difference be-
tween Machiavelli and Aristotle, was that the former took his bear-
ings by the extreme cases and delighted in showing how far they
could be carried and how they revealed the truth about politics,
whereas the true statesman, in the Aristotelian sense, took his bear-
ings by the normal case and, while knowing that no action can be
totally excluded in front of an evil enemy, made every effort to return
to the normal priorities and behavior as quickly and as completely as
possible. What amazes the foreign friends of the United States is the
ability of Americans to move between the extremes of Kantian ideal-
ism and Machiavellian realism.

The same applies to the new doctrine of pre-emption. No rea-
sonable person would deny that if a state has reliable information on
a terrorist or any criminal act being about to be perpetrated, it will
not wait for the deed to be done but will seize the suspects. Nor
would many deny that a pre-emptive strike against a state who is, to
the best of one’s knowledge, about to attack you is justified in cer-
tain circumstances. And finally while the Israeli strike at the Osirak
nuclear reactor was criticized by most, including the Reagan admin-
istration, it appears retrospectively justified, particularly against a
state with which Israel was in principle at war. But all this does not
detract from the fact that a central concern both of political philoso-
phy and of modern strategy has been precisely to avoid the security
dilemma, the ‘reciprocal fear of surprise attack,” the temptation or
the necessity of a ‘launch on warming’ or of pre-emptive war. Cer-
tainly, once again, the new American doctrine is based on a concern
that is just as valid and urgent: the impossibility to deter terrorists
who welcome suicide and who offer no territorial targets for retalia-
tion. But once again, to build upon this situation a doctrine centered
around the idea of unilaterally launching a first strike against any

12
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state which possesses or builds weapons of mass destruction (like
the United States itself and several of its old or new allies), is suspect
of helping terrorists, and hence may, one hypothetical day, facilitate
the use of the former by the latter against the United States, means
extending the notion of pre-emption to an arbitrary and open ended
‘anticipatory defence.’ It means creating a situation of permanent or
open-ended exception and insecurity. In practice it means perma-
nent war, since there will always be some terrorists and some weap-
ons of mass destruction left, and since suspect states that have been
deterred so far will themselves be tempted to pre-empt. Even con-
ceptually, the only end in sight would be total and, so to speak, to-
tally uncontrolled control by the United States.

WHAT KIND OF POWER FOR WHAT KIND OF RULE?

This brings us to the other series of ambiguities, that which
surrounds the notion of American hegemony or empire. There is no
question that the conditions for American supremacy have grown
with every conflict of the last century. Neither World War I, nor
nazism, nor communism, nor messianic terrorism were invented or
provoked by the United States but in each case its role was decisive
in resisting the threat to freedom and civilization and in each case
until the last it emerged less scathed than the other powers and able
to extend its influence to new territories (which is already happening
again for instance in Central Asia) and to the organization of peace.
But in each case there were daunting obstacles particularly in the
way of the latter task, inducing the contrasting temptation of exces-
sive ambitions and of withdrawal. The aftermath of World War I and
World War II stand, of course, in stark contrast in this respect.
Woodrow Wilson’s excessively idealistic faith in abstract principles
and international institutions was followed by a partial retreat to half-
isolationalist unilateralism except in economic matters. In the forties
and fifties, on the other hand, the United States, managed to estab-
lish its hegemony solidly on the three pillars of military protection,
economic aid and the creation of multilateral institutions. In all these
respects it maintained a high degree of superiority and of freedom of

13



Friendly Questions to America the Powerful

action, while giving its allies a feeling of belonging and, participa-
tion, helping them to recover from the war and to unite, thereby run-
ning the risk of building up potential rivals, in what Churchill called
“the most unsordid act in history.”

Building a new order after November 1989 and, even more,
after September 2001 is amuch harder task because of several changes
that pull in differentdirections. During the Cold War, the Soviet Union
created a constraint that, while not immune against misunderstand-
ings and failures like in Vietnam, did discipline both the withdrawal
impulse and the adventurous one. Today the nature of the threat en-
courages both. Anarchy and civil wars in far away lands encourage
the temptation to withdraw or the reluctance to intervene; decentral-
ized fanatical terrorism encourages unilateralism and the temptation
to pre-empt. Economically, the international scene has become more
complex and more difficult to control; other actors have grown and
make it more difficult for the United States either to withdraw from
the world or to control its institutions: reciprocity becomes inevita-
ble and the cost of ignoring it increases. Last but not least, global
issues involving security (like non-proliferation, the police and fi-
nancial fight against terrorism and money-laundering) the environ-
ment or world health and hunger are increasingly calling for multi-
lateral cooperation and institutions. While the use of force can less
and less be left to multilateral institutions and even to coalitions of
the willing, the prevention and resolution of conflicts can less and
less be left to the unilateral actions of one power, even to an imperial
one. Hence the oscillations of the Clinton and even more of the Bush
administration, sometimes in a matter of weeks, between, for instance,
passivity and engagement, attempts at mediation and alignment on
Israeli policy in the Middle East.

The basic tendency, however, is in the direction of the primacy
of unilateralism and military power, in a way that may harm the le-
gitimacy and the long-term stability of American leadership. What
seems to stand in the way of the acceptability of American hegemony,
in this respect, are two kinds of exceptionalism, which one may call
the imperial and the nationalist one.

The imperial one consists in a complete asymmetry of rights

14
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and duties between the hegemon and the rest of the world, in the
refusal to recognize any superior law or authority that might limit its
freedom of action. The last ten years have been occupied by the de-
bate between sovereignists and interventionists, the first claiming
that the sovereignty of states was the basis of international order, the
second that it should give way to the right of intervention in favor of
human rights. The United States seems to have solved this dilemma
as far as it is concerned, by claiming for itself, both absolute sover-
eignty and the absolute right to infringe, including by military force,
the sovereignty of others. The Serbian government should be co-
erced into surrendering Milosevic to the War Crimes Tribunal in the
Hague, but it is inconceivable that an American should be indicted,
whatever his behavior, by an international court. The United States
has the right to detain and interrogate without judgment or access to
legal counsel any foreigner, but no foreign or international authority
has similar rights against an American. This feeling is so strong that
it leads the United States to collide with its best allies, including
Britain, and to veto a peace-keeping operation in Bosnia based on an
American negotiated agreement and crucial for the -future of this
country. No wonder, then, that the warnings of Burke, relayed by
Owen Harries in The National Interest about the lack of credibility
of the notion of a “benevolent empire” look more and more pro-
phetic.

This is all the more so when exceptionalism offers not only the
grandiose face of imperial hubris, but also the more narrow-minded
one of parochial interests. Any imperial power has to balance its
interests as a nation and its interests as a leader, which include the
interests of the system it leads, i.e. of its empire and to some extent,
nowadays, of the planet. This is what Amold Wolfers called “milieu
goals” as opposed to “possession goals” and Albert Hirschmann the
“influence effect” as opposed to the “supply effect.”

This is what was well understood in the days of George
Marshall. The paradox of the Bush administration is that it is both
more ambitiously imperial and more narrowly national than before.
It does not hesitate to abandon its free-trade gospel in favor of the
interests of its steel industry or of its farmers or to harm its crusade

15



Friendly Questions to America the Powerful

against weapons of mass destruction because of the distaste of its
biotech industry for international intrusion. More importantly, while
the imperial logic ultimately leads to Caracalla’s edict, by which the
Roman emperor extended citizenship to all the subjects of his em-
pire, the current American policy pushes to the extreme the absolute
distinction between Americans and non-Americans, between the
human rights of an American citizen and of an alien, between the
value of an American life and that of allied soldiers, let alone of
civilian populations or of enemy combatants. Similarly, what seems
shocking is not the rejection of the Kyoto treaty, which may well be
justified, but the way it was presented in terms of the absolute prior-
ity of American economic interests over global and ecological ones.
This distinction has always been there and is reflected in the U.S.
Congress’s reluctant attitude toward international treaties even when
they correspond to American ideas and ideals. But it should be miti-
gated rather than cast in stone if America is to rule by invitation and
consent rather than by force alone.

This is all the more necessary since Americans are not pre-
pared to undergo the risks and the costs — moral and political as well
as economic — of direct rule by military occupation. Pure empire is
as utopian as pure rule of law or of the United Nations or as a truly
multi-polar balance. Only a combination of the three can be promis-
ing. In these days when one is rediscovering pagan virtues, Ameri-
can students of antiquity would do wellto remember-leaving aside
the crucial question of the difference betweenwhat is acceptable in
modern, individualistic society and among the ancients — a number
of lessons. Students of Thucydides should remember what follows
Pericles’s triumphant Funeral Oration and should beware of repro-
ducing the expedition to Sicily. Students of Aristotle’s Politics could
apply to international empire the distinction between well-ordered
regimes — like monarchy and republic — who govern in the interests
of the ruled, as well as of the rulers and by law rather than arbitrarily
and corrupt ones like tyranny. Finally the notion of the mixed regime
may well be fruitfully applied to the international order: America
should aim at a regime which combines its monarchical rule with
respect for international law and multilateral institutions; and those
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can have no effective role of advice and consent if they do not con-
tain an element of autonomous or non-American power, hence of
multi-polarity. The choice is between authoritarian, if not tyrannical,
rule tempered by anarchic resistance and hegemony tempered by law,
by concert and by consent.

This is a modified version of an article originally published in
the Fall 2002 edition of The National Interest.
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WHAT ABOUT A LATIN AMERICAN
MONETARY UNION?

By Alicia Garcia Herrero '

WHERE DO WE STAND WITH EXCHANGE RATE REGIMES?

Over the last 30 years, Latin America has been among the most
volatile regions in the world. There is growing evidence that macr-
oeconomic volatility hampers economic growth, by reducing physi-
cal and human investment.? In fact, several studies® show that re-
ducing Latin America’s volatility to the levels of industrial countries
(i.e., two or three times below) would increase the region’s economic
growth by one percentage point a year.

There are many explanations behind the region’s high macr-
oeconomic volatility, among which its large dependence on external
capital flows, the concentration of exports in commodities, and the
all-too-frequent changes in economic policies, particularly exchange
rate regimes. In this article, I shall concentrate on the latter, acknowl-
edging that exchange rate regimes are only one of the several macr-
oeconomic policies that can reduce volatility and, thereby, enhance
growth.

After the collapse of the Bretton Woods system, Latin America
moved from flexible to fixed exchange rate regimes, mainly as a tool

19
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for macroeconomic stabilization. This strategy was put into ques-
tion with the Mexican crisis, and clearly faltered with the Asian cri-
sis, since it was perceived as having allowed for an excessive accu-
mulation of risks. Since then, and in the context of increasing glo-
balization, the world has moved toward a bi-polar view of exchange
rate regimes. On the one hand, mostly large and credible enough
countries have moved toward more flexible exchange rate regimes,
generally coupled with direct inflation targeting, to anchor expecta-
tions. On the other, small countries in need of importing credibility —
generally after a crisis — have introduced fixed exchange rate re-
gimes in the form of currency boards and, more recently, unilateral
official dollarization. ‘

Throughout this time — and notwithstanding the changes in
the exchange regime choices — the dollar has been the only currency
used as an anchor in the region. This is explained not only by the
economic and financial preponderance of the United States in the
Western Hemisphere, but also by the absence of a suitable alterna-
tive. Whether the introduction of the euro will change this situation
is an open question.

The difficulties experienced in the region in the last two years
shows that no exchange rate regime can insulate a country from large
macroeconomic volatility. Argentina learned that one cannot buy
discipline by tying one’s hands with a currency board. Brazil learned
that a flexible exchange rate regime is a useful adjustment tool for
the current account but can lead to difficult debt dynamics if the
exchange rate is key in the setting of financial contracts. From Uru-
guay’s experience, intermediate exchange rate regimes do not seem
to be much better. Finally, the experience with official dollarization
is too recent to make a judgment but Ecuador’s recent financing
problems — in a period of high oil prices — calls for caution.

The question, then, is whether there are other options available
that have not yet been explored, which could reduce Latin Ameri-
ca’s macroeconomic volatility. From a European perspective, the
obvious one is regional monetary integration, and ultimately a mon-
etary union. Considering this option, at least in theory, becomes more
relevant in light of globalization and a possible move toward a more
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bi-polar international monetary system with the introduction of the
euro.

A regional monetary union could be analysed as a South-South
monetary integration or a North-South one (i.e., including the United
States). The latter is more appealing but also less likely — at least if
conceived as a ‘symmetric’ monetary union as the European'Mon-
etary Union is. For this reason I shall focus on the former.

PROS AND CONS OF A LATIN AMERICAN MONETARY UNION

When compared to other exchange rate regimes, a Latin
American monetary union would have a number of advantages —
and disadvantages — worth mentioning. The main advantage is that
it would foster economic and financial integration. In fact, the lack
of economic integration, which was one of the main reasons to dis-
card a monetary union as a feasible option in the literature of Opti-
mal Currency Areas, seems now less important thanks to the research
developed by Frankel and Rose in 1998. They find that the process
of economic integration among different countries may be endog-
enous to the establishment of a monetary union. It should be noted,
though, that the endogeneity argument is also valid in the case of
unilateral dollarization, but to a lesser extent because the degree of
nominal and real convergence will tend to be lower with the United
States than with other Latin American countries.

As an additional step to economic integration, whether a mon-
etary union would also lead to political integration is an open ques-
tion,* and even more so whether it would be beneficial for the region
as a whole.

There are, however, some clearer advantages in the political
sphere, not related to political union, which could be obtained from
a monetary union when compared with dollarization. A regional
monetary union would imply creating a new currency for which all
participating countries are jointly responsible, rather than accepting
the currency of another country without conditions. This means that
Latin American countries would not have to give up the control of
monetary policy but rather share it with the other members of the

21



What about a Latin American Monetary Union?

monetary union. How advantageous it is to ‘share’ is more of an
economic than a political issue. In fact, it depends on how similar
the preferences of the countries involved are, in terms of the objec-
tives to be achieved. It also depends on how many instruments are
put in place to achieve nominal and real convergence among partici-
pating countries. Based on the European experience, a system of
income transfers from winners to losers could serve as a basis to
increase the advantages for all, on average. How disadvantageous it
is as opposed to ‘giving up’ monetary policy will depend on the rela-
tive loss of credibility, as opposed to accepting a stable and safe
currency, such as the dollar. The lack of credibility is indeed one of
the major disadvantages of a regional monetary union, when com-
pared with dollarization, because of the absence of an anchor coun-
try in the region with a long track record of price and exchange rate
stability. This is probably the main difference between the European
project and the monetary integration process, which could emerge in
Latin America.

There are other two advantages of a regional monetary union
when compared with dollarization. The first is that seignoirage is
not lost but shared. Such loss is not negligible; at best 0.3 percent of
GDP in countries with low inflation and widespread dollarisation.’
The second is that the central bank lender of last resort functions
could remain decentralized, albeit subject to coordination rules, as
has happened in the euro zone. This is a particularly relevant advan-
tage for Latin American countries because of the frequency of bank-
Ing Crises.

Another aspect, which could in some cases constitute a disad-
vantage and in others an advantage, relates to the process of achiev-
ing a monetary union. As the European experience reveals, in order
to ensure the successful launch of a common currency, a prolonged
and sometimes difficult process of working toward the necessary
convergence of macroeconomic policies might be needed. This im-
plies a subordination of domestic economic policy priorities to the
objective of establishing a regional monetary union. For virtuous
countries this constraint might be a disadvantage but not for those in
need of reforms. In fact, the commitment to monetary union could
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provide the necessary outside ‘constraint’ to pursue prudent domes-
tic macroeconomic and structural reforms, a kind of external push-
factor that gives justification and credibility to sometimes-painful
domestic policy choices.

Finally, the main problem with this option is probably time. A
Latin American monetary union is certainly a slower option in terms
of implementation than any other. Not that it would be unfeasible to
create a monetary union in a short period of time but it would prob-
ably be a failurebecause of the lack of convergence. Even the strongest
supporters of a regional monetary union — which are very few — re-
gard a timeframe of at least fifteen years a necessary transition pe-
riod before a well-functioning monetary union can be established,
and they usually only refer to a sub-group of countries, namely
Mercosur.® It seems clear that slow solutions for countries with ur-
gent problems tend not to be considered, rightly or wrongly.

SOME LESSONS FROM THE EUROPEAN EXPERIENCE

While the prevailing circumstances in Latin America are
clearly different from those in Europe when the monetary union was
designed, there are still some useful lessons to be drawn. This is
particularly so if one recalls that the euro area was far from fulfilling
what the pundits considered necessary criteria to become a mon-
etary union. Even now, a good part of the literature would argue that
euro area countries do not constitute an optimal currency area.

The first lesson is that a good deal of planning and time is
needed for such a project. European economic integration has been
a gradual process, driven forward by a number of factors, which
sometimes pushed in opposing directions. First, there were political
and geo-strategic factors, which set the general frame of reference.
In particular, the common experience of the devastating effects of
World War Il led to a ‘shared national trauma,” which orientated coun-
tries into a cooperative mould. In fact European integration has been
— and remains — wider in scale than economic welfare, since it ulti-
mately aims at ensuring peace, stability and prosperity on these con-
tinent. Outside pressure also reinforced this dynamics.
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Latin American countries have been fortunate not to be at the
epicenter of one of the worst conflicts of the 20® century. In addi-
tion, their geo-strategic position placed them somewhat at the fringes
of the Cold War bi-polarity. The less pressing geopolitical factors
explain, at least in part, the scarce interest that Latin American gov-
ernments have had for regional integration. However, there is a dif-
ferent type of ‘shared national trauma,” which should not be under-
estimated, namely the prolonged economic policy failures, i.e. high
or hyperinflation, under-development, debt crises, and the hardly
accepted economic preponderance of the United States.

Second, European economic integration has been pushed for-
ward to the stage of a currency union because further integrative
steps were viewed by Member States as coinciding with their na-
tional interest or even as part of a ‘national project.’ Similarly, vari-
ous interest groups have linked, in one way or another, their indi-
vidual interests to European integration. This is not so obvious in
relatively closed countries, as most Latin American ones are, with a
commodity concentration of exports. However, the liberalization proc-
ess that started with trade in the late 1980s and continued with the
domestic financial system and the capital account shows that Latin
American countries — or perhaps international organizations which
associated their lending to such reforms — are aware of the gains
from integration. However, this process has lacked the ambition for
greater scope and depth, except for some visionary rhetoric.”In fact,
as far as a national project can be discerned in individual Latin Ameri-
can countries, it becomes obvious that their longer-term national
ambitions are far from being aligned with ideas of deeper regional
integration, though it is possible that a number of countries might
reassess their interests as a way to face the challenge of globaliza-
tion. In other words, as long as regional integration initiatives in
Latin America lack the ambition to go beyond mere free trading zones
— and thus avoid the necessary real transfer of sovereignty and the
subordination of national economic policy to common rules and ob-
jectives — exchange rate volatility is likely to remain, except for those
countries which opt for the quick fix: dollarization.

Third, while Europe was not considered an optimal currency
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area when it embarked in the EMU, it did take bold measures to
increase nominal and real convergence. The first was achieved by
setting the Maastricht criteria to accede the EMU. This kick-started
a process of fiscal consolidation and disinflation, which would have
been necessary anyway. The second was enhanced through income
transfers from the richer to the poorer countries. It is clear that Latin
America is still far from being an optimal currency area® but it is
also true that the necessary steps have not been taken yet to converge
in real and nominal terms. The European experience shows that there
are ways to increase convergence, even if sometimes politically dif-
ficult to implement.

A final crucial insight to be gained from Europe’s integration
is the systemically important role of common institutions. The lit-
erature on institutions and institution-building in international rela-
tions theory® has amply described the beneficial effects and merits
of common institutions as setters of common principles, norms and
procedures, as generators of information, as a focus of socialization
and as an instrument to build up trust and confidence. This has clearly
been the case in Europe where supranational institutions have con-
tributed to broader and deeper integration, not least because of those
institutions’ bureaucratic self-interest. Such a pro-active role applies
in particular to the European Central Bank and the Commission,
which not only carry out already centralized policies (most impor-
tantly monetary policy) but also act as a policy initiator, unbiased
agenda setter and neutral guardian of the Treaty.

By contrast, Latin American integration projects are not en-
dowed with common institutions, even in the most advanced case,
Mercosur. Indeed, there is still no recognition that the benefits of
institution building to speed up the process of economic integration
outweigh the loss of national sovereignty. If the political will to cre-
ate regional institutions existed, there would be a need for the stronger
countries to foster the process. Brazil could conceivably play the
role of ‘guarantor’ of the co-operation arrangement and the uphold-
ing of its rules but it is hampered by economic and political instabil-
ity. The project of a free trade area for the whole western hemisphere
also reduces the interest of creating regional institutions.
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In sum, in a time where Latin American countries are running
out of options to reduce macroeconomic volatility, a monetary union
would seem an appealing idea, at least in theory. A cursory look at
the pros and cons of such option indicates that the lack of an anchor
country that can export credibility, is probably the main difficulty to
take this option seriously. However, the European experience shows
that the situation was not necessarily much better when the first steps
towards integration were taken. What seems clear is that a Latin
American monetary union cannot be considered a quick fix to re-
duce the region’s vulnerability but rather a long-term project whose
advantages and disadvantages should be pondered carefully before
embarking on it. If the advantages do outweigh the costs, a strong
political will of Latin American national governments is absolutely
crucial to move toward — slowly but steadily — a monetary union.
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TERRITORIAL INTEGRITY AND

POLITICAL CAPITAL:
Russia’s MoT1IvES IN CHECHNYA

By Johannes Koettl and Fumiko Nagano

The irony of Russia’s inability to end the longstanding
Chechen conflict is apparent even to the most uninformed observ-
ers. While Chechnya’s tenacity to fight the war for independence is
readily understandable, Russia’s determination to hang on to this
small republic in the North Caucasus is puzzling. The argument that
separatist movements cannot be resolved by use of force combined
with Russia’s stubbom insistence on military rather than political
solutions to Chechnya merely explains part of the difficulty in end-
ing the struggle.

What indeed is driving Russia to continue fighting? What is so
significant about Chechnya that Russia feels the need to hold on to it
despite the heavy human toll, military humiliation and economic
burden?

The most commonly cited justifications for Russia’s resolve
to maintain control over Chechnya include the fear of the domino
effect, the importance of the oil pipelines and the need to prevent the
spread of Islamic fundamentalism and crime. However, these expla-
nations are not sufficient to fully account for Chechnya’s signifi-
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cance to Russia. The more compelling reasoning behind the Chechen
riddle lies not in Russia’s desire to control Chechnya per se, but
instead, in its need to defend its territorial integrity and in its inclina-
tion to use Chechnya as a tool to divert public scrutiny, exert politi-
cal influence and renew the prestige of the humiliated military.

In order to understand the forces that have not only ignited,
but also contributed to the continuation of the current conflict, it is
necessary to understand Russia’s perspective during both the first
and second Chechen war. Therefore, the focus of the analysis is on
the Russian politics and perception of the Chechen conflict.!

CHECHNYA’S STRUGGLE FOR INDEPENDENCE?

Abrief summary of Chechnya’s history, starting from Russia’s
first attempts to control the Caucasus region to the beginning of the
second war, reveals that the rift between Chechnya and Russia has
existed for centuries. As early as the 18th century, the Chechens have
fought Russian invasion and imperial expansion into their lands. The
Caucasus War that lasted from 1817 to 1864 led to the growth of
Islam, and in particular, of Sufism, a type of orthodox Islam based
on tight-knit, clan-like brotherhoods. The relationship between the
Russians and Chechens deteriorated further when Stalin, accusing
the Chechen and Ingush nations of collaborating with the Germans,
ordered the mass deportation 0of 450,000 Chechens to Kazakhstan in
19442 It was only in 1957 under Khrushchev that the Chechens
were allowed to return.*

After their return, the rebellious Chechens and the pro-Rus-
sian Ingush were administratively joined in an autonomous repub-
lic, according to Moscow’s strategy of divide and rule.
“Russification,” a practice of mobilizing ethnic Russians to posi-
tions of power to ensure the republics’ loyalty to the Kremlin, was
aggressively promoted in Chechnya. The recruited were given the
task of running the highly profitable oil dwelling and refinery indus-
try, which left the Chechens systematically disadvantaged.

After the collapse of the Soviet Union, Chechnya, led by
General Dzhokhar Dudayev, declared independence in November
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1991. In the following years, Dudayev’s primary goal was to maxi-
mally arm Chechnya through the acquisition of weapons from abroad
and the confiscation of Soviet weaponry remaining on Chechen
ground. In the process, Dudayeyv tried but failed to build strong state
institutions in Chechnya.

In response to the Chechen declaration of independence,
Russia attempted to resolve the issue by offering Chechnya the
“Tatarstan model,” one year earlier than the agreement was presented
to Tatarstan itself.> The February 1994 treaty between Russia and
Tatarstan described Tatarstan as a “sovereign state,” “associated with
Russia on the basis of the constitutions of the two states.”® While
the treaty gave Tatarstan significant economic and political rights, it
effectively kept the republic within the Russian Federation.” When
Chechnya rejected this option, demanding autonomy and declaring
secession, President Boris Yeltsin launched the first Chechen war in
November 1994. From Yeltsin’s point of view, the Russian govern-
ment “[could] not stand idly by while a piece of Russia [broke] off,
because that would be the beginning of the collapse of the country.”®

The first Chechen war ended in August 1996, when General
Alexander Lebed, then Chief of the Russian National Security Coun-
cil, and General Aslan Maskhadov, the new Chechen leader after
Dudayev’s death, met in Dagestan to sign the Khasavyurt Accords.
The accords called for a complete withdrawal of Russian troops from
Chechnya. Subsequently, in the February 1997 Chechen presiden-
tial election, Maskhadov emerged a victor. In May 1997, Yeltsin and
Maskhadov met in Moscow to sign a peace treaty, which gave the
Chechen Republic of Ichkeria de facto independence.’

The end of the first Chechen war led to an internal strife within
the republic, characterized by the rampant spread of crime and Is-
lamic fundamentalism that transformed Chechnya into a criminal
state. Meanwhile, Russia did not fulfill its obligations of the 1997
peace treaty and refused to work with the Maskhadov administra-
tion. Tensions between Russia and Chechnya were constantly rising.

Eventually, two key events triggered the second Chechen war.
In August 1999, a Chechen rebel group invaded Dagestan, a neigh-
boring republic, to ignite an Islamic insurgency. Then in September
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1999, a series of bomb blasts in apartment buildings killed hundreds
of civilians in various cities in Russia. The newly appointed Prime
Minister Vladimir Putin linked the Chechens to the terror acts, call-
ing for a decisive action to ensure Russian security. Russia officially
declared war on Chechnya on Oct. 1, 1999. Initially aiming for the
establishment of a security zone north of the Terek River, the Rus-
sian military strategy gradually shifted to aiming to seize the entire
Chechen territory."

THE IMPORTANCE OF CHECHNYA: COMMONLY-CITED REASONS

From all objective standpoints, a favorable agreement between
Russia and Chechnya was reached at the conclusion of the first war.
Unfortunately, peace only lasted for a little over two years. Just as in
1994, Russia again opted for military intervention in 1999. What
was driving Russia’s determination to keep Chechnya under its ju-
risdiction?

Several reasons are frequently given to explain Russia’s need
to maintain control over Chechnya: the domino effect; oil; Islamic
fundamentalism; and crime. However, a close examination renders
these explanations obsolete or insufficient.

The Domino Effect

The threat of the domino effect has been cited by the media as
well as by the administrations of both Yeltsin and Putin as a justifi-
cation for holding onto Chechnya. However valid these fears —that
Chechnya’s secession would trigger a series of similar secession at-
tempts by other republics of the Russian Federation — may have been
at the beginning of the 1990s, they no longer seem relevant today.

First, the regions of Russia today lack the popular secession-
ist movements that existed in the former Soviet Union, such as those
in the Baltics and Ukraine, which led to the Union’s subsequent dis-
solution. Secondly, Russian regions do not have strong separatist
leaders who could unite them in a fight for secession. In fact, many
leaders of the republics are old Soviet apparatchiks who remain
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mainly loyal to Russia. Also, while at one point the leaders of
Tatarstan, Bashkortostan, and Sakha brought up the issue of separat-
ism, they quickly withdrew their complaints when offered economic
incentives by Moscow.!! Finally, the Russian federal constitution
that was put into effect after the breakup of the Soviet Union gave
substantial autonomy rights to regional authorities. Out of 89 re-
gions that constitute the Russian Federation, over forty regions ne-
gotiated for special autonomy rights, which granted them additional
power. As a result, all Russian regions that agreed to the new consti-
tution, and especially those that negotiated for further rights, are con-
tent to be part of the federation.

Several facts further refute the domino theory. First, the initial
Chechen war did not end in the other republics joining the separatist
movement and demanding independence. Secondly, Chechnya failed
to “free” Dagestan of Russian control in August 1999. On the con-
trary, the Chechen incursion was met with a strong Dagestani resis-
tance and popular hostility, culminating in the retreat of the Chechen
group as the Dagestanis combined forces with the Russians to drive
out the Chechens.'? This reaction demonstrates that even the repub-
lics in the North Caucasus, which are considered most secession-
prone, would not be strongly inclined to secede, even with explicit
encouragement from their Chechen counterparts. Therefore, the ap-
plicability of the domino theory to Chechnya is limited.

Oil

The second argument for Chechnya’s significance to Russia
involves the strategic location of Chechnya as home to oil reserves
and pipelines. Prior to 1991, Chechnya was reportedly rich in oil
reserves and refineries, producing 80 percent of the former Soviet
Union’s jet fuel requirements. In fact, it was oil that allowed Chechnya
to finance the first Chechen war — the Chechens dug new wells, re-
fined extracted petrol and sold it to neighboring republics.’* Never-
theless, oil deposits in Chechnya “have been nearing depletion since
the late 1970s.”!
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The oil issue is more compelling with respect not to oil re-
serves, but rather to oil pipelines, which stretch from Azerbaijan to
Russia. However, even in this examination of Chechnya’s location
and its strategic and geopolitical significance, a look at a map of the
North Caucasus renders the argument favoring the importance of the
oil pipelines in Chechnya somewhat over-inflated. Pipelines could
easily be built around Chechnya in the neighboring Dagestan. In
addition, the existing pipeline through Chechnya had the capacity to
transport only five million tons of oil per year."

In September 1997, then Deputy Prime Minister Boris
Nemtsov announced the government’s decision to build another pipe-
line through Dagestan. After the first Chechen war, Russia’s Transneft
pipeline transport company and Chechen government officials dis-
agreed over issues ranging from regional security to pipeline tariffs.
Subsequently, with the beginning of the second Chechen war in 1999,
Transneft was compelled to build a Chechnya bypass. A new pipe-
line capable of transporting 300,000 barrels per day was completed
in 2000.

Islamic Fundamentalism and Crime

Finally, Russia cites its interest in stopping the spread of Is-
lamic fundamentalism and crime as another reason for wanting to
bring Chechnya under control. In comparison to the domino effect
and the oil issue, the security threat that [slamic fundamentalism and
crime may pose on the integrity of the Russian Federation has some
credibility. However, Russia is at least partially responsible for the
growth of these negative forces within Chechnya.

The spread of Islamic fundamentalism and crime throughout
Chechnya took place concurrently, each fueling the growth of the
other. The development of these negative factors is linked primarily
to the Maskhadov administration’s inability to build a strong Chechen
nation state after the end of the first Chechen war. Once the external
threat from Russia disappeared, the Chechens shifted their loyalty
from their republic to their respective clans, or feips. Approximately
150 such feips existed in Chechnya, each of which began to fight for
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influence and power. A 1998 study identified altogether 23 promi-
nent warlords, their feip affiliation, and territory under control.”

The teips heavily engaged in criminal activities, turning
Chechnya into a major international marketplace for arms, drugs,
human trafficking and money laundering. In particular, the kidnap-
ping business became an important industry in the Chechen crimi-
nal world. A study conducted in 2001 showed that between 1997
and 1999, approximately 6,000 individuals were kidnapped, of whom
3,400 remained missing at the time of its publication.’® Due to the
risk of blood vendetta associated with kidnapping a Chechen, the
majority of the victims were Russians and foreigners. Kidnapping
was used repeatedly by Makhadov’s opponents in Chechnya as a
means to prevent his efforts to maintain good relations with Rus-
sia.'?

Partly as a reaction to the increasing chaos and crime, funda-
mental Wahhabism began to spread in Chechnya. One of the most
noteworthy leaders of the fundamental Wahhabist movement was
Khattab, who arrived in Chechnya during the first Chechen war. In-
fluenced by Osama bin Laden, Khattab called for an everlasting fight
against the “false” Islam, and against the enemies of Islam, identify-
ing Russia as the greatest enemy. Previously having fought in Af-
ghanistan and Tajikistan, Khattab enjoyed a large following of
Chechen warlords — a development that was perceived by Moscow
as a security threat.

It was not Maskhadov’s lack of trying to prevent it that the
situation in Chechnya gave way to crime and Islamic fundamental-
ism. After the conclusion of the first war, Maskhadov struggled to
establish a secular state with normal relations with Russia. Facing
strong opposition from groups of warlords who pushed for an Is-
lamic theocratic state, he attempted to strengthen his position by
seeking a compromise with the opposition. He failed and was forced
to capitulate to the warlords’ demands. Subsequently, a sharia-based
constitution was introduced in February 1999. In June 1999,
Maskhadov, in an attempt to bring stability to Chechnya, called for
the population to mobilize in the fight against terrorism, crime and
kidnapping.
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At least part of the blame for Maskhadov’s failure to develop
a stable Chechen nation state during the two Chechen wars has been
attributed to the attitude of the Russian govemment. By refusing to
cooperate with the Chechen leadership, the Russian govemment did
not give legitimacy to the Maskhadov administration, thereby weak-
ening his position. Accordingly, Chechnya was unable to be recog-
nized internationally as an independent state:

“Politically, Chechnya remained hostage to Russia’s unwilling-
ness to recognize its independence, thus preventing the rest of
the world’s governments from extending diplomatic recogni-
tion and any kind of officially-sanctioned aid... Chechnya was
thus relegated to the category of Russia’s many internal prob-

lems.”?®

Due to Maskhadov’s failure to build effective state institu-
tions, the Chechen society drifted into chaos, transforming into a
criminal state that indeed represented a security risk for the Russian
Federation. Hence, the Russian position that Chechnya had fo be
contained to eradicate the security threat cannot be categorically re-
jected. However, the growth of Islamic fundamentalism and crime
alone is still insufficient to fully explain Russia’s strong interest in
maintaining control over Chechnya.

CHECHNYA’S SIGNIFICANCE TO RussiA: ALTERNATIVE REASONS

With the most widely cited arguments for Chechnya’s impor-
tance to Russia significantly weakened, alternative explanations must
be sought. There are two main reasons for Russia’s inability to allow
for Chechen independence: Russia’s determination to maintain its
territorial integrity at all costs, and Chechnya’s role as a tool for
Russian politicians to serve their short-term political interests.

THE IMPORTANCE OF TERRITORIAL INTEGRITY

Every state seeks to maintain its territorial integrity, as terri-
torial integrity symbolizes the survival and strength of that state.
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Therefore, it is no surprise that Russia could not possibly allow
Chechnya to secede from the federation. Russia would have reacted
similarly to any other republic trying to secede from the federation.
In this sense, Russia is no exception, because for every state, the
preservation of territorial integrity is the security issue of utmost
importance. For example, in July 2002, several Moroccan soldiers
took possession of Parsley Island, a small island under the Spanish
sovereignty with insignificant strategic value, located in the Medi-
terranean on the coast of Morocco. Despite its limited relevance to
Spain, Spain took this matter seriously, sending in troops to “recon-
quer” the island.? However ridiculous this event may be to an out-
sider, this example shows the importance of territorial integrity to a
state.?

In the Chechen case, the perception of the Russian govern-
ment was that Chechnya would settle only for full independence.
Therefore, in order to maintain territorial integrity, the only solution
that Russia saw in ending this conflict was to exert full control over
Chechnya. Full control signified eliminating the entire independence
movement and installing a pro-Russian administration in its place.
Russia came to a conclusion that to regain full control over Chechnya,
coercive means — in particular, the use of force — rather than nego-
tiations, was necessary.

As amatter of fact, in the beginning of the 1990s, Russia was
inclined to find a political solution to the conflict. Following
Dudayev’s 1991 declaration of Chechen independence, Russia of-
fered Chechnya sub-state autonomy similar to the Tatarstan model.
Under this agreement, Russia would have been able to keep its terri-
torial integrity intact while giving substantial rights of self-determi-
nation to Chechnya. However, when Chechnya fully rejected this
possibility and demanded outright secession, Russia perceived that
the only way to keep its sovereignty over Chechnya was through
regaining full control of the republic through military means.

Moreover, Russia expected the military approach to the
Chechen conflict to be a relatively straightforward and feasible op-
tion for regaining control of the breakaway republic. Russia’s delu-
sion of great military power, combined with the size of Chechnya,
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made this strategy tempting to the Russian elite. As a result, Russia
made multiple attempts to resolve the issue strictly with the use of
force.

Covert Action Against Dudayev Before the First War

Before the first war was launched, the Russian administra-
tion favored the use of force to restore full control over Chechnya.
This is demonstrated by Yeltsin’s strict refusal to meet with Chechen
leader Dzhokhar Dudayev?® — an indication of Yeltsin’s decision
not to find a political solution.

Instead, Russia began to covertly support the Chechen oppo-
sition groups in the pro-Russian territories north of the Terek River.?*
For example, Russia provided substantial financial and military as-
sistance to the Congress of the Peoples of Chechnya even before the
beginning of the first war. This Congress, established by the pro-
Russian leader Umar Avturkhanov in June 1994, aimed to organize
opposition to Dudayev. Shortly before the Russian invasion in De-
cember 1994, the anti-Dudayev opposition confirmed having received
40 billion rubles from the Russian government.” In late September
1994, Avturkhanov validated having at his disposal abundant sup-
plies of MI-24 and MI-8 helicopters, which were supplied by the
Russian government.”® In addition, to promote pro-Russian senti-
ments within Chechnya, the Russian government began to pay wages
and pensions to the inhabitants of the Upper Terek Region in 1994.%

The bizarre behavior of the Russian government of ordering
an invasion into Grozny, only to recall it after its successful comple-
tion also points to the likelihood that Moscow’s only goal was full
control. Having received the order from the Kremlin, Avturkhanov
invaded Grozny with his Russian-equipped, but entirely Chechen-
comprised forces in October 1994. Expecting heavy resistance,
Avturkhanov was stunned when his invasion was only met with weak
resistance from Dudayev’s perplexed and indecisive security forces.
Apparently, Dudayev’s forces and Avturkhanov’s troops had few in-
tentions to fight each other, as the Chechens were not willing to fight
against their own people. When the invasion proved a success, how-
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ever, Moscow ordered aretreat, suddenly fearing that a peaceful over-
throw of the Dudayev regime would not leave it in its desired posi-
tion of total control. %

Over the next several weeks, Moscow constantly increased
the weapons support to Avturkhanov, but the opposition forces be-
came more inefficient the more heavy weapons they received. Many
of these weapons disappeared or were resold. Finally, Moscow de-
cided to extend its support by sending privately contracted Russian
soldiers to help the opposition fighters.?

The next invasion attempt in November 1994 with heavy tanks
turned into a fiasco, as the invading opposition troops also engaged
in fighting. Dudayev’s forces showed their superiority over the op-
position troops.*® Following the failure of the Kremlin’s strategy to
effectively arm the anti-Dudayeyv forces, Yeltsin decided for outright
war. In its desire to gain control over Chechnya, Moscow gradually
shifted its strategy from one of low-profile covert action to that of
the most massive military operation since the Afghan War.

The Circumstances Surrounding the End of the First War

The Khasavyurt Accords that marked the end of the first war
and symbolized the first step toward a political solution only resulted
out of military necessity. As a matter of fact, the Russian elite strongly
opposed the accords and the subsequent peace treaty — another in-
dication that Moscow was unwilling to give up full control.

After one and a half years of war, Yeltsin negotiated a ceasefire
agreement in May 1996, which he promptly broke in June 1996.
Shortly thereafter, the Russian military quickly lost Grozny. The
Chechen offensive launched in August 1996 overthrew the Russian
federal troops, killing at least 600 Russian soldiers and wounding
over a thousand.* Russian military positions throughout Chechnya
crumbled as resistance detachments reemerged in a number of areas
in quick succession.

The negotiations of the Khasavyurt Accords were conducted
against the will of the Moscow political elite. After Russia’s strate-
gic position had been severely harmed, General Lebed took action
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on Aug. 11, 1996, secretly starting talks with the Chechen rebels. On
Aug. 19, however, Yeltsin issued an order to recapture Grozny by
force, demonstrating his unwillingness to find a peaceful solution.
Lebed, partly disregarding the order and re-interpreting others, flew
to Chechnya on Aug. 20, and used the power of his office to cancel
the attack. On Aug. 31, Lebed and Aslan Maskhadov, the leader of
the Chechens after Duadayev’s death, signed a declaration in the
Dagestani border town of Khasavyurt. Both parties agreed to end
hostilities and solve the conflict politically.

Once the accords were signed, Lebed had to justify his ac-
tions and the results he achieved to Moscow. The Moscow political
elite was fiercely critical of Lebed’s actions. Nationalist and com-
munist leaders called the idea of a treaty between Russia and one of
its constituents ridiculous. Prime Minister Viktor Chernomyrdin
called it “a political document without any judicial weight.””** Yeltsin
first refused to meet with Lebed, expressing reservations concerning
the pull-out from Chechnya in a September 1996 television inter-
view. However, the momentum of the war was broken. The Russian
military faced an extremely difficult strategic position after the
Chechen August 1996 campaign. In addition, the war in Chechnya
meant a heavy economic burden for Russia, which partly contrib-
uted to the unpopularity of the war. Out of these necessities, Yeltsin
finally accepted the Khasavyurt Accords and in November 1996, he
ordered the complete withdrawa! of all troops from Chechnya.?* On
May 12, 1997, he met with Maskhadov, the newly elected president
of the Chechen Republic, and signed a far-reaching peace treaty. A
political solution seemed within reach, but once again later develop-
ments proved that Moscow was unwilling to settle for a solution that
did not give it full control.

Developments During the Interwar Years
The Russian interest in a political solution faded as the mili-
tary and political restraints that forced the Khasavyurt Accords eroded.

The developments during the period between two wars show the in-
sincerity of Moscow’s peace offer to Chechnya at the end of the first
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war. In fact, the decision to re-launch war on Chechnya had already
been made months in advance of October 1999.

Following the peace treaty, the Yeltsin administration did not
comply with its obligations. Economic cooperation and reconstruc-
tion did not take place, and from August 1997 on, Yeltsin even re-
fused to meet Maskhadov.** Moscow started to interfere in Chechen
domestic politics, benefiting from the chaotic situation there. Just as
in the period before the first war, Russia started to actively support
various warlords in opposition to the Chechen leadership, while at
the same time constantly pointing to the security threat to Russia
emerging from the growing chaos, crime and Islamic fundamental-
ism in Chechnya.

In Russia, there were tendencies among the political leaders
to push for a revision of the accords of 1996 and 1997. The ceasefire
reached with the Khasavyurt Accord was called a betrayal of Russia’s
interests. In a television interview with channel ORT on Feb. 7,
2000, acting President Putin compared the “defeatism” shown by
the 1996 signing of the accord with the behavior of the Bolsheviks
in World War 1.*¢ A further investigation into the events in Russia
between 1996 and 1999 suggests that the decision to intervene in
Chechnya militarily had already been taken in 1998.

Also, the Russian armed forces, having experienced devas-
tating humiliation in the first war, actively sought a military solution
to Chechnya after the first Chechen war. While agreeing to withdraw
from Chechnya under the Khasavyurt Accords out of a purely mili-
tary need, Russia kept a strong force in the North Caucasus and reor-
ganized its capabilities to allow for a combined action of the army
and the Ministry of the Interior forces.*® Troops were trained for
insurgency operations. In July 1998, exercises were conducted in the
territories of Dagestan, North Ossetia, Ingushetia, Kabardin Balkaria,
and Stavropol with the participation of 15,000 soldiers. In the exer-
cise, Russian soldiers were training against a potential scenario of
mass attacks by bandit groups and individual terrorists.*

When exactly the decision for a second military intervention
was made is not clear. According to the Chechen informal ambassa-
dor to Moscow, Vatshgaev, the decision was made in a meeting of
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the National Security Council in December 1998. In addition, former
Prime Minister Sergei Stepashin confirmed that the preparations for
the intervention started in March 1999.% In autumn 1998, a Joint
Coordination Staff for the North Caucasus had already been estab-
lished.”

In summary, Russia’s unwillingness to relinquish full control
over the breakaway republic is primarily a result of Russia’s reluc-
tance to lose its territorial integrity, combined with its perception
that Chechnya would refuse to negotiate for a political solution. This
stance was further complicated by the temptation for Russia to solve
the conflict through military means, which was perceived as a viable
option before the first war given Chechnya’s size and Russia’s delu-
sion of military might.

CHECHNYA AS A PoLiticar TooL

The second argument for Russia’s determination to hold onto
Chechnya is the vital role that Chechnya plays as a tool for Russian
politicians. In particular, Boris Yeltsin, Alexander Lebed, Vladimir
Putin, and the Russian military took advantage of the Chechen con-
flict to further their interests. An examination of the each of these
parties’ actions as well as of the existing conditions in Russia reveals
that Chechnya indeed fulfilled a political need: a diversion from the
real problems in the country, a means to manipulate public opinion
and gain favorable rating, and an enemy against which to revitalize
the prestige of the military.

The End of the First War

The behavior of Yeltsin and Lebed during the first Chechen
war demonstrates that Chechnya was caught in the political power
struggle between the two politicians. The unpopular war was a weapon
that could be used to manipulate public opinion for short-term gain
in popular rating.

Yeltsin’s actions immediately before and after the June 1996
presidential elections clearly demonstrate that he used Chechnya as
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a campaign tactic. The first war was extremely unpopular among the
Russian population, but Yeltsin had no intentions to end the conflict.
In fact, it was only in order to regain public support to ensure elec-
tion victory that prompted Yeltsin to negotiate a ceasefire agreement
with Chechnya in May 1996. The insincerity of Yeltsin’s desire to
resolve the situation was confirmed when he promptly renewed the
fighting in Chechnya on June 17, 1996, just one day after he was
reelected for the second term.

Similarly, Lebed’s political ambitions were the underlying
factor that propelled him to play the role of the great peacemaker in
the first war. Lebed finished third in the June 1996 presidential elec-
tions — a surprisingly successful performance that subsequently
- earned him the powerful position of National Security Council Chief
and Yeltsin’s military adviser. Due to his overwhelming popularity,
critics even placed him among the top contenders for the future Rus-
sian presidency. Lebed was aiming high when he exploited the
Chechen conflict to elevate himself politically.

Voicing consensus with the majority of the Russian public,
Lebed opposed the war in Chechnya from the outset, questioning
both the military and political rationale behind the war. After the
fighting resumed in June 1996, the general watched as the Russian
military positions throughout Chechnya fell apart in the face of the
Chechen retaliation. In August 1996, Lebed, took action against the
wishes of the Russian elite. He single-handedly flew to Dagestan
secretly, and from there, drove into Chechnya alone, taking high per-
sonal risks. In Chechnya, he met with Aslan Maskhadov, then
Chechen chief-of-staff, to outline a preliminary ceasefire agreement.
Tensions between Yeltsin and Lebed came to a head when Lebed
disregarded Yeltsin’s direct order in August 1996 to recapture Grozny
by force. In fact, Lebed not only canceled the planned attack, but
also negotiated a ceasefire agreement with Maskhadov and Zelimkhan
Yandarbiev, the main leaders of the Chechen resistance. The entire
process eventually led to the signing of the Khasavyurt Accords.*

Once the accords were signed, Lebed returned triumphantly
to Moscow, celebrated by the press, but faced fierce criticism from
the Moscow political elite. Yeltsin initially refused to meet with Lebed,
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but public support for the end of the first war forced him to approve
Lebed’s efforts soon afterwards.

There should be no questions that Lebed’s personal ambi-
tions prompted him to push for the end of the first war. With the
political zenith — the post of Russian presidency — seemingly within
reach, Lebed had neither scruples nor qualms about publicly humili-
ating Yeltsin to gain political capital and to solidify his career. How-
ever, the public support and fame Lebed gained through his role in
ending the first Chechen war were not enough to shield him from
Yeltsin’s executive power. Yeltsin fired Lebed in October 1996 for
insubordination.

The Start of the Second War

The existing internal conditions in Russia before the second
Chechen war, compounded by the devastating humiliation experi-
enced by the Russian military at the end of the first war, led Russia
to view Chechnya as a convenient tool to be used. The second war
began for two primary reasons: the aforementioned perception that a
political solution would not allow Russia to maintain sovereignty
over Chechnya and the convenience of using Chechnya for political
reasons. With respect to the second argument, Chechnya played three
roles at the onset of the second war: a target against which to renew
the prestige of the Russian military, a distraction with which to shift
public scrutiny away from Yeltsin, and a means with which to so-
lidify the popularity of Putin.

First, the Russian military was ever eager to re-launch war on
Chechnya after suffering a humiliating defeat in the first war. In or-
der to renew the prestige of the once powerful military, the Russian
generals felt it necessary and feasible to crush Chechnya once and
for all through the use of force. The Russian military assured the
Kremlin that it had learned from the mistakes of the first war, and
that it was more prepared than ever to decisively defeat Chechnya. It
is important to recall that the conditions under which Russia ac-
cepted military defeat was out of necessity, and not out of sincere
desire to put an end to the conflict through a political solution. In
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fact, the Russian military had been preparing for the second war as
early as in July 1998.#

Secondly, the economic and political conditions in Russia in
1999 show that the Yeltsin administration was in dire need of a di-
version that would shift the growing public dissatisfaction from the
government’s performance. The public was not happy with the Yeltsin
administration for two reasons: the Kremlin’s inability to stabilize
the economy after the August 1998 Russian financial crisis that ended
in bank failures and a four-fold ruble devaluation,* and corruption
allegations surrounding the presidency. In particular, the corruption
charges dealt a heavy blow to the legitimacy of the administration.
In August 1999, the Russian public saw the Bank of New York money
laundering scandal unfold before their eyes. Approximately US$7
million in Russian dirty money was allegedly funneled through Bank
of New York. Some of the International Monetary Fund (IMF) loan
given to the Russian government on the eve of the August 1998 cri-
sis was also purportedly siphoned through the bank.* This rumor,
fueled by the media allegations loosely linking the Yeltsin ‘family’
in the affair, caused public confidence in the government to plum-
met.

Finally, Chechnya served as a means with which to solidify
the popularity of Putin, a vital interest for the Yeltsin administration
in August 1999. In addition to the ailing economy and rampant cor-
ruption charges, Yeltsin and his family faced the difficult task of
finding a suitable successor as Yeltsin prepared to leave office. To
assure himself of a peaceful retirement, Yeltsin needed an ally who
would protect the interests of the family.* Putin was deemed to be
that man.

It was against this background that two key events occurred,
which the Russian government claimed had forced it to wage an
offensive against Chechnya: the Chechen invasion into Dagestan and
a series of explosions in various Russian cities. In August 1999,
Chechen military ‘field commander’ Shamil Basayev and Khattab
invaded Dagestan in an effort to start an Islamic uprising. Then, in
September 1999, a series of apartment building bombings in
Buinaksk, Moscow, and Volgodonsk killed nearly 300 civilians and
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wounded over 550, sweeping the entire country into a frenzy and
instilling fear in the citizens living in Russia.” The Russian govern-
ment was quick to accuse the Chechens for the terror acts, although
the Chechen regime denied involvement.

The Chechen invasion of Dagestan and the terrorist acts in
Russia set the stage for Vladimir Putin, a then little-known former
KGB officer whom Yeltsin had just named his Prime Minister in
August 1999. Putin used the rhetoric of fighting the spread of Is-
lamic fundamentalism as well as terrorism to launch a military cam-
paign to bomb Chechnya. His tough stance instantaneously made
him popular and his approval rating soared. Curiously, in June of
1999, most political parties represented in the State Duma, the Rus-
sian parliament, furiously demanded Yeltsin’s removal from office
for “unleashing the war in Chechnya,” but by November of the same
year the majority of the Duma deputies supported the war.*®

A plethora of research has been conducted that suggests the
possibility of the Russian government’s involvement in the orches-
tration of the apartment building bombings, which was brought to
light with the Ryazan incident. There, the agents of the Federal Se-
curity Service (FSB), a successor organization to the KGB, were
caught placing a bomb in the basement of a civilian apartment build-
ing. When asked to explain the nature of the operation, the FSB de-
clined to elaborate on grounds of secrecy and sealed the documents
relating to the incident for 75 years.” To date, there have been no
arrests made in the apartment bombings and the Russian govern-
ment officially continues to claim that the explosions were acts of
retaliation by the Chechens for Russia’s military response to the
Dagestan invasion. However, the mere complexity of planning a se-
ries of bombings in various cities would have presented serious lo-
gistical and technical difficulties for the Chechen rebels, requiring
months of preparation. In addition, the Russian attack against the
Chechen insurgency in Dagestan was conducted only days before
the apartment building explosions, making it highly unlikely that
the Chechens would have been able to mastermind this complex
operation.*

The validity of these theories aside, the fact remains that these
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incidents swept fear throughout Russia that helped increase anti-
Chechen sentiments. The re-launch of the military campaign in
Chechnya greatly benefited three parties in particular: the Russian
military, Yeltsin, and Putin. First, the Chechen invasion of Dagestan
and the subsequent start of the second war gave the Russian military
the much-awaited opportunity to avenge the defeat of the first war.
Secondly, the apartment bombings allowed the Yeltsin government
to shift public scrutiny from its struggling economy and corruption
allegations to a much graver problem: the threat of Russia’s security.
In the wake of the apartment bombings, the country united as it faced
acommon “enemy.” Lastly, Putin’s popularity rating, which had been
2 percent, skyrocketed as he declared the bombing of Chechnya in
September 1999:*

“The chief factor that prevented the possibility of stopping the
Russian military... was the Russian pre-election requirement for
a ‘victorious war.’... The popularity ratings of presidential can-
didate Putin and those of the parties he supported during the
Duma campaign were closely linked with a military solution to
the Chechen problem. If Putin had abandoned an offensive strat-
egy in favor of simply digging in, his popularity could have fallen
as rapidly as it had risen®

The war in Chechnya assured Putin of his presidency in the
election of March 2000, which suited both his own power ambitions
and the interests of the Yeltsin administration.

Therefore, an analysis of the behavior of the Russian politi-
cians - in particular, that of Yeltsin, Lebed, and Putin - as well as
that of the Russian military, proves that Chechnya was indispens-
able to Russia at the conclusion of the first war and at the beginning
of the second war as an important political tool.

CoNcLUsION
An examination of the most commonly cited explanations

for Russia’s resolve to control Chechnya — the domino effect, oil,
the spread of Islamic fundamentalism and crime — shows that these
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arguments are not sufficient to fully explain Russia’s unrelenting
stance on Chechnya. The domino effect is not relevant because the
Russian Federation today will not fall apart if Chechnya were granted
independence. The oil issue is obsolete because oil supply in
Chechnya is in the process of depletion, and a pipeline bypassing
Chechnya has been constructed. Admittedly, there is a security threat
stemming from the growth of both Islamic fundamentalism and crime
within Chechnya, but the need to contain this threat cannot solve the
Chechen riddle.

The reasons for Russia’s need to maintain control over
Chechnya are Russia’s justifiable desire to preserve its territorial in-
tegrity and Chechnya’s usability as a political tool for opportunistic
politicians. First, Russia feared that without regaining full control
over Chechnya— eliminating first the Dudayev, then the Maskhadov
administrations — it would not be able to keep its sovereignty over
Chechnya. Russia perceived that the Chechen leaders would not settle
for anything less than full independence, therefore, negotiations were
not an alternative. The only way for Russia to keep sovereignty, Rus-
sia believed, was by overthrowing the leadership in place through
military means. Secondly, Chechnya was used by politicians, namely
Yeltsin, Lebed, and Putin, as a means to manipulate public opinion.
The Russian military also acted as a catalyst in the renewal of fight-
ing, reaffirming its readiness for and interest in the second war to
reestablish its reputation. An analysis of the actions taken by these
politicians amid vicious power struggles demonstrates that Chechnya
was a welcome opportunity to be exploited for short-term political
gain. Both of these arguments prove that it was not Chechnya or its
uniqueness that compelled Russia to hold onto this republic. Russia
reacted to its basic need to defend the unity of the state. Similarly,
the Russian elite acted according to their basic desires to gain politi-
cal capital.

The current situation looks optimistic. The March 2003 ref-
erendum in Chechnya, although conducted under debatable circum-
stances, has received a nearly 96 percent approval rating from the
voting public for the new Russia-backed constitution.> Finally, Rus-
sia seems willing to settle for a political solution now that it is in full
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control of Chechnya and is assured of keeping sovereignty over the
republic. Following the vote, Putin commented that the overwhelm-
ing support for the referendum removed “the last serious problem in
relation to Russia’s territorial integrity.”>*

This development is a promising first step toward a political
solution. In fact, it seems likely that the Putin administration is pre-
pared to grant autonomy to Chechnya as part of its “exit strategy”
from the conflict.* There should be no illusions, however, about the
current situation in Chechnya. Many refugees living in camps out-
side of the republic are fearful of returning. Catastrophic human rights
conditions exist as a result of continuing atrocities committed by the
Russian military. The Chechen rebels, pushed far into the mountains
of the Chechen-Georgian border, are likely to continue their spo-
radic attacks on the Russian soldiers and the Russia-backed admin-
istration. Terrorism will certainly not disappear overnight and the
prospect that Chechnya will become comparable to the Basque coun-
try in Spain or to Northern Ireland before the Good Friday agree-
ment is large. Still, given the unfavorable position of the Chechen
rebel forces and the inclination of the Russian government toward a
peaceful solution, the chances for the return of normal life in
Chechnya have not been greater since the conflict began.
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THE UNITED NATIONS AND
NATO: Bevonp taE Kosovo LEGAcy

By Christophe Dongmo

In March 1999, political violence and ethnic cleansing in the
Balkan states prompted the North Atlantic Treaty Organization to
declare war for the first time in its fifty-year history. This historic
event, which included the bombing of the Kosovo region and the
prosecution of Serbian leader Slobodan Milosovic under the newly
formed International Criminal Tribunal for the Former Yugoslavia,'
created new challenges for political analysts. Specifically, from a
transatlantic perspective, the conflict created a sort of terra cognita.
Events unfolded in the context of a confused international commu-
nity, an undecided and uncoordinated Europe and an indecisive
United Nations. The latter’s failed attempts to manage the conflict
presented NATO with a serious dilemma: take action in defense of
human justice and dignity or leave the United Nations to contem-
plate lengthy diplomatic avenues which did not guarantee peace and
could prolong human rights atrocities.

From a broader perspective, the Kosovo crisis also raised
many conceptual challenges that could redefine our understanding
of international affairs and the global order. It was a defining mo-
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ment in post-Cold War history, potentially signaling a restructuring
of the pattern of international relations through the reorganization of
the relationships between regional security organizations and the
United Nations, between major Eastern and Western powers, between
friends and allies within those camps and between the use of force
and diplomacy.? As the current Iraqi conflict clearly demonstrates,
such questions have taken on a new relevance today, not only for the
North Atlantic alliance, but also for the entire international commu-
nity.?

In addition, the international community’s experience in
Kosovo provides sufficient ground for the assessment of the Secu-
rity Council’s traditional role in international peace and security
matters. Within the Alliance itself, the possible implications of Kosovo
on other future political and strategic interventions deserve further
investigation. Beside freezing the traditional bipolar systems that had
dominated international politics since the fall of the Communism in
Eastern Europe, the Kosovo conflict also highlights the potential lim-
its of the Security Council veto system. It is questionable whether
the Security Council can be relied upon as the proper structure for
the settlement of events threatening international peace and security.
In short, the normative, operational, and structural questions raised
by the Kosovo operation are likely to have long-term implications
for the understanding of international politics, and for the ability of
the transatlantic alliance to maintain and secure international peace
and security.

This essay will analyze the intrinsic and extrinsic manifesta-
tions of the Kosovo intervention in order to further a critical under-
standing of the political and strategic significances of the conflict,
both for NATO and for other “outside partners,” such as the United
Nations. The first section provides a brief overview of the United
Nations-NATO relationship and assesses the limits of the collective
security system. Thereafter, the paper analyzes the normative justifi-
cations of the Kosovo intervention — be they humanitarian or other-
wise — and the search for credibility or regional stability. Finally, the
paper considers the policy and strategy implications of Kosovo on
NATO’s internal and external political orientation.
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SIDELINING THE SECURITY CounciL: LimiTs oF THE COLLECTIVE SE-
CURITY SYSTEM

The Chapter VII provisions of the Security Council’s mandate
have, for a long time, remained a dead letter. The Kosovo crisis
brought these provisions’ practical relevance to the forefront of pub-
lic debate.

As far as NATO intervention in Kosovo is concerned, the
crucial issue concerned the legality of the intervention as defined in
the framework of NATO’s constitutional powers and mandate, which
refer to the United Nations Charter. (Interestingly, whether NATO
ought or ought not to have intervened seems a secondary issue, as
many analysts denounced the human atrocities in Kosovo at the time.)
The NATO treaty specifically recognizes the primary responsibility
of the Security Council for the maintenance of international peace
and security. In its Preamble, all parties reaffirm their faith in the
purposes and principles of the Charter. In Article 1, they accept their
solemn Charter obligations; notably, to settle disputes through peace-
ful means and to refrain from the use of force in any manner that
runs counter to the purposes of the United Nations.*

Unlike the NATO’s intervention in Bosnia-Herzegovina, which
was in accordance with the United Nations Charter and the provi-
sions of the Washington Treaty, the Kosovo intervention contained
several areas of legal contention.> From the perspectives of interna-
tional law and international relations, the legal or institutional basis
of the NATO Activation Orders (ACTORDs) of mid-October 1998,
which laid the foundation of the “Operation Allied Forces,” is still
not clear. At the outset, even NATO member states themselves were
not able to agree whether military intervention without U.N. approval
was backed by international law.® As events unfolded, NATO had to
admit its inability to arrive at an official joint legal basis for the
ACTORD:s. It also had to end its “sub-contractor status” vis-a-vis
the United Nations, although such status was never formally accepted
by the Alliance.’

Prominent arguments were also presented for the preservation
of NATO’s freedom of action. The main concern centered on NATO’s
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ability to bypass the United Nations and complete the task that the
Security Council could not complete because of a veto threat. In the
short run therefore, the United Nations found itself sidelined and
supplanted by NATO. Although NATO had never sought — nor ob-
tained — a U.N. sanction for a bombing operation in Kosovo, there
remained a sense of compelling obligation for European regional
peace and security structures to intervene in order to avoid the recur-
rence of massive losses of human life. Additional pro-NATO argu-
ments concluded that NATO should not let its activities and areas of
attention be prescribed/proscribed by the Security Council, or — in
other words — by Russia’s and China’s threat to veto the proposed
military intervention.®

During the Kosovo operation, the concept of “international
community” gained currency, mainly because the United Nation’s
blessing could not be obtained and NATO’s institutional authority
was considered inadequate. Although the United Nations recognized
the Kosovo conflict as constituting a “threat to international peace
and security,” veto threats prevented formal humanitarian interven-
tion. However, further developments led to a shift of opinion within
U.N. circles. As the crisis grew in intensity and more human losses
were accounted for, the legacy of the operation became more appar-
ent. As one U.N. press release put it, “there are times when the use of
force may be legitimate in the pursuit of peace.”'® This may explain
why the United Nations later acknowledged the “moral imperatives,”
from which flowed the legal justification of the Kosovo campaign.
Besides adopting a Resolution for such purposes,'! it set up the in-
ternational criminal tribunal in order to judge and prosecute war
crimes and human rights violations committed in the territory of the
former Yugoslavia.

In light of this conflict of interests, one could argue that NATO
is not prepared to abandon its prerogative to act alone when its vital
interests are at stake.'? This dims the prospect of a world order based
on the strict respect of Security Council veto. The overriding public
interpretation of the intervention was that force had been put to the
service of law.”* Kosovo demonstrates the limits of the system of
collective security, in which a social contract between member states
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allows those states to forego their sovereign right to fight war, and
grants that authority to the Security Council. The very moment this
contract goes unheeded because one of the members exerts its veto
right, the whole system is in danger. This is exactly what happened
as NATO prepared for intervention in Kosovo.

In this partial analysis, one should not underestimate the dan-
gers of veto rights and lack of effective action at the level of the
United Nations. The transatlantic framework does not replace the
United Nations international peace and security machinery, but func-
tions outside of the Security Council and its veto system if and when
that veto machinery breaks down.!

UNDERSTANDING THE INTERVENTION: HUMANITARIAN JUSTICE AND
LEGITIMATE INTEREST

The Kosovo intervention was framed around three major
themes: humanitarian concern, regional stability, and NATO’s cred-
ibility as the cornerstone of transatlantic defense and security. Within
this framework, and given the human rights implications of the cri-
sis, there was a clear interest for the Alliance to act. In late January
1998, the sixteen ambassadors of the NATO countries devoted their
weekly meeting at the NATO headquarters in Brussels to the Kosovo
crisis, out of concern for the “potentially explosive” situation in the
area.’® The discussions were re-opened in early March of the same
year, when the NATO ambassadors observed:

“NATO and the international community have a legitimate in-
terest in developments in Kosovo, inter alia because of their
impact on the stability of the whole region, which is of concern
to the whole Alliance”. !¢

This reference to “legitimate interest” may have grounded or
motivated the urgency of the NATO military intervention. NATO’s
concern for the potential explosive growing conflict was related to
the fear of a possible spill-over to neighboring countries, such as
Albania and Macedonia, as well as to the potentially negative conse-
quences for the peace implementation process in Bosnia and
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Herzegovina.

Both the United Kingdom!” and the United States emphasized
the humanitarian aspects of the crisis. The United States, in particu-
lar, had a fundamental interest in peace and stability in Southem
Europe, which encouraged the strengthening of those European peace-
keeping institutions.’® U.S. foreign policy at the time was driven by
Secretary of State Madeleine Albright, who managed to convince a
distracted U.S. political and legislative class to support the threat
and eventual use of force in Kosovo.

From the outset, Albright firmly opposed barbaric acts of eth-
nic cleansing!® and seemed driven by a desire to prevent genocide in
the heart of Europe. One of the more vocal supporters of “assertive
multilateralism™® and a principled foreign policy, she often pushed
for more assertive responses to complex humanitarian emergencies.?'
In the end, she managed to demonstrate to the international commu-
nity the U.S.’s fundamental interests in preserving Bosnia’s progress
toward peace, which was likely to be seriously jeopardized by re-
newed violence in Kosovo.

Because regional conflict would undermine NATO’s credibil-
ity as guarantor of peace and stability in Europe, developing a real
democracy in Yugoslavia was a crucial step of the whole process.
The intervention also found support both in U.S. military?? and po-
litical circles.”? Although President Bill Clinton had remained aloof
from U.S. foreign policy making during most of the Kosovo con-
flict,* his official speech on March 24, 1999, the night the bomb-
ings began, clearly defined his goals for the conflict. He launched a
pressing call for unity between the United States and its allies who,
in his words, were obliged to “act to protect thousands of innocent
people in Kosovo from a mounting military offensive...to prevent a
wider war, to defuse a powder keg at the heart of Europe that has
exploded twice before in this century with catastrophic results.”?

This declaration is best analyzed from a historical perspective.
After fighting numerous political battles to expand NATO in 1998,
the Alliance could not afford to ignore a political crisis on its door-
step, especially in the Balkans. The bitter experience of Bosnia-
Herzegovina was still fresh in the public’s mind and NATO leaders
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clearly did not want to repeat their incompetent performance, replete
with transatlantic snipping and internal dissention.?

Yet questions remained: Were humanitarian, stability and
credibility arguments truly the sole motivations for intervention? Were
there any other ‘hidden objectives’ justifying the intervention? There
may be little reason to doubt NATO’s well-founded fear for regional
stability and for its credibility. However, to the extent that the crisis
risked the production of a large-scale humanitarian crisis, including
widespread violence and hundreds of thousands of forcibly displaced
persons, these concerns were legitimate. In the final analysis, it is
the contention of this writer that though there were either moral,
humanitarian and political imperatives justifying the intervention,
there is reason to believe that the humanitarian character of the inter-
vention superseded all other political or strategic considerations.?’
From the same perspective, it is worth mentioning that Kosovo was
fought to “enlarge” an international organization, that is, to restruc-
ture or adapt its policies in order to make NATO more responsive to
crucial challenges so that the organization could recover and take
responsibilities as the “eldest” peace and security organization in the
transatlantic arena.

PosT-CoLp WAR STRATEGIC THOUGHT: THE PoLiTicAL DEBATE AND
THE NEW STRATEGIC CONCEPT

The Strategic Concept is nothing less than the redefinition of
the central role of NATO in international (and European) affairs.?®
Although such new duties may pose special requirements, as with
the Kosovo intervention, these new roles must be viewed through
the historical perspective of post-Cold War Alliance structures and
procedures.

The Kosovo operation was the “first visible” challenge to the
transatlantic union since the fall of the Soviet Union. The fall of the
communist regimes in the 1990s meant that the monolithic, massive
and potentially immediate threat, which was the principal concern
of the Alliance in its first forty years, had disappeared.”? The elimi-
nation of the Soviet threat opened up new areas of responsibility and
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action for most regional and international arrangements, with the
goals to underpin new humanitarian, human rights, peace, and secu-
rity challenges. In the absence of any overarching and conflictual
ideological divisions, the battle shifted from Cold War security con-
cerns to the creation and strengthening of the bases of cooperative
frameworks between various regional peace and security providers.
As a result of such ideological motives, NATO transformed itself
from an organization concerned mainly with collective defense and
the deterrence of the Soviet threat into an actor in European security
and peacekeeping efforts.

NATO leaders in 1991 took the opportunity to reemphasize
NATO’s defensive nature, stressing that “none of the weapons will
ever be used except in self-defense.”*® In the same vein, the Alliance
proposed a Joint Declaration with the former signatories of the War-
saw Pact reaffirming their “intention to refrain from the threat of the
use of force against the territorial integrity or political independence
of any state.”*' NATO then showed interest in investing additional
military resources in peacekeeping and humanitarian interventions.
In October 1992, the Supreme Headquarters Allied Forces (SHAPE),
NATO’s main military headquarters in Europe, started to draft the
“NATO Military Planning for Peace Support Operations,” MC 327,
which was adopted by NATO’s Military Committee the following
year.3? The document defined “peace support” operations as includ-
ing conflict prevention activities, humanitarian aid missions and
peace building, using military means to restore peace in an area of
conflict under Chapter VII of the United Nations Charter.”*

The search for a new Strategic Concept within NATO hap-
pened against the backdrop of intensified European integration.
However, the impact of earlier European unification drives on NATO’s
policy changes remains unclear. After a decade of rhetoric, E.U.
member-states finally started to organize their defense without re-
course to U.S. military and leadership resources. At the 1999 Helsinki
summit, member states laid the foundations of their new European
and Security Defense Policy (ESDP). The summit laid the ground-
work for a basic military crisis management mechanism, aimed at
strengthening the European Union’s foreign and security policies in
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and around Europe. The European Union’s “headline goal” for im-
proved military capabilities was also set at this time. Deployable
within 60 days, the European Union declared that a 50,000 to 60,000
soldier force should be sustainable for at least a year of field opera-
tions.

Assembling a “European army” is likely to be a step-toward
a European federation that will not only have the structures in place
to speak with one voice, but that will also set political agendas. From
a transatlantic perspective, this means that the E.U. defense organi-
zation and NATO could act cooperatively. Lord Robertson, NATO
Secretary General and former British Secretary of State for Defense,
claims that “building a stronger European role in security matters
has become necessary to a healthy transatlantic relationship,”** thus
suggesting that a strong European defense will keep NATO politi-
cally afloat. Offering an alternative to NATO, E.U. defense initia-
tives not only solidify Europe’s still-shaky identity, but also encour-
age the formulation of European foreign, security and defense poli-
cies that are bound to be, at times, at odds with United States. Only
if the two partners have an identity of perceptions and policies will
NATO be the preferred framework for action.

EuroPEAN PARTNERSHIP: PERSPECTIVES AND LimiTs oF A 2010
COOPERATION AGENDA

The way to a partnership of equals between the European
Union and NATO should be marked by a new “Transatlantic Agenda
2010,” which must be based on the deepening and broadening of the
European integration process, including security policy. This Agenda
should project the further evolution of European unification in the
coming decades into the transatlantic context. Its goals should be to
formulate a set of mutual commitments for the entire spectrum of
economic, political and security relationships.’> The Transatlantic
Agenda 2010 should then build on a successful accomplishment of
the initial European Community Agenda of 2010, which has been
drawn up by E.C. summits, culminating with the Helsinki heads-of-
state meeting of December 1999.
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The transatlantic dialogue on security policy is a complex
issue that must be tackled in a constructive manner. This must be
done around three pillars: Europeanisation, emancipation, and effi-
ciency. Firstly, europeanisation addresses the need for a clear identi-
fication of the currently nebulous European Security and Develop-
ment Policy (ESDP). Secondly, emancipation calls for the ESDP to
create capabilities for autonomous military and civilian crisis man-
agement by the European Union for use in conflicts where NATO as
a whole is not engaged. Finally, efficiency will reinforce the overall
security and defense capabilities through the strengthening of the
European pillar within the Atlantic alliance.

This analysis is premised on the idea that the Europeans’ aim
is not to build up an independent European defense force without
the United States, but to reinforce the Atlantic alliance by accepting
more political and military responsibility. Within the transatlantic
dialogue, it should be clearly stated that the aim is not a common
European defense policy, but a common European security policy.
The consequences are twofold: the U.S. side must accept that a greater
military contribution by the European Union will give the union a
greater political say; Europeans should be alternatively prepared to
take on more responsibility by providing the corresponding logisti-
cal, military, and budgetary support to make up the new configura-
tion — something, which may be neither desirable nor affordable for
most European NATO members.*

One may, therefore, want to question the feasibility of this
partnership, for the defense-capabilities gap that divides the United
States from its European allies is real, and it matters. The gap can be
viewed as aggregate of multiple gaps relating to the organization
and conduct of large-scale military expeditions. Large transatlantic
disparities in the ability to mount such operations became painfully
obvious during the Kosovo campaign and spurred commitments on
both sides of the Atlantic to narrow the gap. Western European states
discovered that the United States will not take the European Union
seriously as long as the latter lacks substantial military clout. Lord
Robertson, once more, observes:
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“The Kosovo campaign demonstrated just how dependent the
European allieshad become on U.S. military capabilities. From
precision-guided weapons and all-weather aircraft to ground
troops that can get to the crisis quickly and then stay there with
adequate logistical support, the European Allies did not have
enough of the right stuff. On paper, Europe has two million
men and women under arms — more than the United States. -
But despite those two million soldiers, it was a struggle to come
up with 40,000 troops to deploy as peacekeepers in the Balkans.
Something is wrong, and Europe knows it”.*’

This suggests that efforts to build either a European Security
and Defense Identity (ESDI) in NATO or a common European Secu-
rity and Defense Policy (CESDP) in the European Union have been
pursued under various labels during the past half-century. However,
it is unlikely that such common projects have turned the Europeans
into unavoidable partners for the United States. Some fundamental
and basic obstacles have proven difficult to overcome: an absence
of a shared vision of strategic requirements and (on the part of sev-
eral European governments) a willingness to reduce defense spend-
ing to the detriment of other social and welfare priorities. For these
reasons, the military capabilities gap can be interpreted as one of the
driving factors behind mounting divergences in the approach to cross-
border conflicts.

Since Kosovo, two major crises have occurred to test the will-
ingness of the NATO-European Community states to respond to-
gether as a team to threats to international peace and security outside
the Atlantic Alliance: the 2001 U.S. intervention in Afghanistan to
topple the Taliban, and the U.S.-led coalition in the March 2003 war
against Iraq. The Afghan and Iraqi crises have presented a different
challenge to the conceptions and decision-making patterns left over
from the Cold War concerning the response to out-of-area threats to
international peace and security. These crises were decisive moments
for the Alliance to cooperate for a negotiated military or diplomatic
action, alongside the United Nations Security Council.

These developments have also led to tension and disagree-
ment with the United States over the future path of the peace pro-
cess, as well as on the measures required to move the process for-
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ward. Without significant progress from today’s situation, transat-
lantic differences in cross-border conflicts will remain detrimental
to the unity and interests of the Transatlantic Alliance. Divisions
among the allies not only reduce the likely effectiveness of each side’s
policies, but also undermine the cohesion of the Atlantic alliance at a
time when its unity is no longer guaranteed by a common threat.*®

It is clear that elaborate procedures and common stance have
remained hollow in the absence of joint decisions and commitments
to joint military action. The future of NATO is, therefore, a matter of
concern. If the United States comes to see Europeans as free-riding
appeasers of states that threaten the global expansion of U.S. eco-
nomic and strategic interests — and Europeans see Americans as sim-
plistic crusaders trying to assert unilateral authority over their allies,
even against the will of the international community — then NATO’s
unity and future will be threatened. Many U.S. analysts and officials
see the organization as a potentially anachronic body unless it be-
gins to address d’'un commun accord peace and security threats be-
yond Europe’s borders. Should the Alliance succeed in pursuing com-
mon political, economic and military strategies, it will be a strong,
credible and respected force in international politics. If it fails to do
so, it will wither.*

IN Lirvu oF CoNcLusioN: HARMONIZING POSITIONS IN INTERNATIONAL
CONFLICTS

The Kosovo intervention provides clear evidence of the ex-
isting structural deficiencies that are likely to hamper the proper func-
tioning of the United Nations Security Council in situations of inter-
national conflicts. It poignantly illustrates the implications of veto
rights in humanitarian intervention situations. Besides calling upon
the Security Council to be more responsive within its Chapter VII
powers, Kosovo laid the foundations for future concerted actions
among regional powers. It also highlighted the idea that, should the
veto rights prevent U.N. action, some entities (such as NATO) can
reinterpret and implement, on a case-by-case basis, the United
Nation’s prerogatives to sanction the use of force in matters threat-
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ening international peace and security.

Two major criticisms have been leveled against NATO inter-
vention in Kosovo. First, Kosovo seems to have sealed Europe’s de-
pendence on the United States for peace and security matters; and
secondly, the humanitarian basis of the intervention has been under-
mined by the human suffering it has caused, such as collateral dam-
age, refugee flows and destroyed infrastructure. Although the hu-
manitarian dimension may have, to a great extent, justified the inter-
vention, it is clear that it could not be the only or even the dominant
driving factor to justify the intervention. In any event, close analyses
of the operations suggest that Kosovo was driven primarily by con-
cerns over NATO’s credibility and relevance, as well as by the con-
cern for regional stability in the Balkans.

From apolitical strategy perspective, Kosovo has been a major
step for the redefinition or reorientation of NATO’s policy from that
of collective defense to one of a peace enforcement mechanism. As
NATO steps into this new role, Alliance debates on topical issues
such as NATO'’s future relationships with the United Nations, NATO
enlargement, the development of a European Security and Defense
Identity and the future of arms controls should be taken seriously.
Only cooperative approaches are likely to foster the establishment of
the desired ‘peace haven’ in the transatlantic area.

Another important lesson of the Kosovo conflict is the power
of norms in justifying the use of force. If the international commu-
nity shares common norms, and if solidarity can override strategic
thinking, then the Kosovo conflict may be seen as a harbinger of the
emerging international society. Such an international society must
be a legal community and would inculcate a sense of global respon-
sibility in international citizens, possibly through international orga-
nizations such as the United Nations.” The international commu-
nity must be more responsive and the Security Council must not use
veto rights as instruments of ideological and political prosperity. If
multilateralism is the grounds upon which an international society
based on human dignity, justice, and equality rests, then it is the
contention of this paper that the world’s leading powers must refer
to the guardian of such values, the United Nations. As the current
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Iraqi crisis shows, the Security Council must be the proper forum for
the adjudication and resolution of international conflicts. However,
it remains to be seen how internal divergences and U.S. unilateralism
will affect security and peace building mechanisms alongside the
United Nations.
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PROMOTING STABILITY:

THE LENDER OF LAST RESORT THROUGH
HisTORY

By Gregor Feige

“There have been three great inventions since the beginning of
time: fire, the wheel, and central banking.”
- American Humorist Will Rogers

The global integration of financial markets in the final three
decades of the 20th century bares a striking resemblance to the pe-
riod of internationalization that took place under the gold standard
from the 1870s to the outbreak of World War I. Integration of mar-
kets, specifically capital markets, during both eras parallel a prolif-
eration of international financial crises and underscore the need for a
lender of last resort to promote stability in the international financial
structure.

This paper analyzes the history, theory and practice of cen-
tral banks and other institutions as lenders of last resort in domestic
and international financial crises. It thereby shows the precarious
nature of the international financial system and highlights the con-
tinued relevance of developing a sound, institutionalized organiza-
tion beyond the typically perfunctory roles played today by the Inter-
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national Monetary Fund and the Bank for International Settlements.

The first step is to investigate the emergence of the phenom-
enon of central banking in Europe and the United States, paying
particular attention to the development and performance of the Bank
of England and the Federal Reserve System in the United States.
This Anglo-American bias is more a function of history than any-
thing else, since the United Kingdom and the United States have
been the two states most capable of acting as an international lender
of lastresort during the period since the rise of central banking in the
19% century until the end of World War II.

In addition, a brief discussion of how the lender of last resort
functions domestically in other European states yields valuable les-
sons regarding the operation of central banks and the practicality
and efficacy of central banks as lenders of last resort. The theoretical
underpinnings of a lender of last resort and an exploration of the
implementation of this function at the domestic and international
level along with an investigation of its greatest failures generates
instructive lessons as to how the current global economy can avoid
the potential disaster of a world financial meltdown like that of the
1930s.

For the purposes of this paper, an institution can be seen as a
lender of last resort if, in a situation where the market for a given
financial instrument, typically money, stocks or bonds, has become
sufficiently unstable as to create a run on financial holdings and there-
fore a liquidity crunch, the institution pumps liquidity back into the
market by way of loans to financial institutions that act to shore up
the financial system and avert or quell the financial panic.

OriGINs oF CENTRAL BANKING

While the development of commercial banking, both during
antiquity and again in the Renaissance is clearly associated with the
Italian peninsula, first under the Romans and later in the grand city-
states of Venice and Genoa and in the Po Valley,' the origins of cen-
tral banking belong to northern Europe. The Sveriges Riksbank, which
evolved into the National Bank of Sweden was founded in 1656 and
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was the first bank to issue true banknotes.? The Riksbank did not
entirely fit the modem conception of a central bank. In fact, “like
other early central banks a name, incidentally, not applied to them at
the time, the Riksbank was simply a public bank with a special rela-
tionship to the state...”* That is, .. .the Riksbank evolved, like most
early forerunners of central banks, as a commercial bank with the
government its biggest customer,”* fairly humble beginnings and
most certainly a far cry from the current emphasis placed on inde-
pendent central banking.

The Bank of England was in the words of American econo-
mistJohn Kenneth Galbraith, “...in all respects tomoney as St. Peter’s
is to the Faith. And the reputation is deserved, for most of the art as
well as much of the mystery associated with the management of
money originated there. The pride of other central banks has been
either in their faithful imitation of the Bank of England or in the
small variations from its method which were thought to show origi-
nality of mind or culture.”” Like most other central banks, the Bank
of England was established out of necessity rather than high-minded
economic theory. Ushered in along with the Glorious Revolution of
William and Mary of Orange in 1688-89 was the “...establishment
of a funded debt, the creation of the Bank of England, a recoinage of
the nation’s money, and the emergence of an organized market for
public as well as private securities.”® The Bank of England was for-
mally established by act of Parliament based on a design proposed
by a Scotsman, William Paterson, in 1694.7 Of the passage of the
Bank of England Act of 1694, as it came to be known, no less than
the Bank’s designer described it as being done, “...solely to avoid
embarrassment to the Government, which desperately needed the
money it promised and could see no other way of getting it.”®

Despite its now divine reputation, the Bank of England en-
dured a rather inauspicious youth. The new financial system estab-
lished following the rise of William and Mary was subject to “...a
number of financial crises, culminating in the famous South Sea
Bubble of 1720.”° Wild speculation in the various products and in-
vestment opportunities offered by the South Sea Co. led to amassive
financial bubble, subsequent panic and eventual crash that has been
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described as, “...the first of those catastrophic breakdowns which
have from time to time bedeviled the financial markets to the mod-
ern world since they were first set up...”!° As a reaction to this fi-
nancial meltdown, the Bubble Acts were enacted and in order to keep
enterprises, similar to the South Sea Co., from encouraging the sort
of financial speculation and mania that led to the panic and financial
disaster of 1720."

The aftermath of the South Sea Bubble left the Bank in an
insecure position; however, in the decades that followed the Bank of
England gradually recovered from the stigma of the bubble and
“...emerged as the guardian of the money supply as well as of the
financial concerns of the government of England. Bank of England
notes were readily and promptly redeemed in hard coin and, in con-
sequence, were not presented for redemption...”"? This eludes to
one of the key elements of central banking: credibility. A bank note
remains credible so long as holders of the currency believe that it
either holds explicit value, by way of being readily redeemable for a
precious metal, or the holder can reasonably assume it will be a stable
means of exchange.

By the final quarter of the 18% century, the Bank of England
had established itself as “...the nearly sole source of paper money in
London, although the note issues of country banks lasted well into
the following century.”®® It was only “beginning about 1825, [that]
the Bank of England recognized its responsibility to be ‘lender of
last resort,”’' and not until the establishment of the Bank Charter
Act of 1844, which forbade the establishment of new note issuing
banks, that the Bank of England monopolized currency production.'
Ironically it was the suspension of the 1844 Act during crises in 1857
and 1866 that acted as a type of lender of last resort as it made an
infusion of liquidity into the market possible.!® By the end of the
19% century, Britain was at the center of geopolitics and financial
affairs and the Bank of England was firmly entrenched as guardian
of the domestic fortunes of the worlds most advanced industrialized
country as well as the informal supervisor of the international gold
standard.

While not playing the preeminent role of the Bank of En-
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gland, central banks in other European nations sprang up as part of
the rapid political, social, and economic evolution of the continent
during the 19® century. Napoleon Bonaparte established the Bank of
France in 1800 in order to fulfill the financial needs of his military
campaigns and the institution quickly established a monopoly on
note issue and formed a close relationship with the state.’” The Bank
of Spain was initially formed in 1782 to help finance the American
War of Independence; although it was not until Jan. 28, 1856 that
royal decree officially named it the Bank of Spain.’* The Dutch
Central Bank became the sole issuer of bank notes in the Nether-
lands in 1814. Following the political unification of Italy in 1861,
an attempt was made to establish a standard currency granting privi-
leges to an existing bank rather than a central bank. This attempt
was not fully successful, and the Bank of Italy was finally estab-
lished as a public institution in 1893 through the merger of three
other private banks.”” In Germany, the Reichsbank was created in
1875 as a result of the Prussian victory over France. In truth, the
establishment of the Reichsbank was little more than a renaming of
the Prussian State bank that had enjoyed a monopoly on note issue
and acted as a de facto central bank prior to German unification.?
This brief survey of the formation of various central banks in Europe
is far from comprehensive, but it sufficiently illustrates the extent to
which central banks were formed for pragmatic rather than theoreti-
cal economic reasons. The majority of European central banks were
formed to tackle governmental fiscal shortfalls, most often associ-
ated with war, rather than in an attempt to ensure domestic financial
stability or other lofty economic goals. It is also important to note
that these banks typically conducted a large chunk of the banking
business in the given country and therefore were able to directly in-
fluence monetary and credit conditions, unlike the Bank of England,
which was forced to engage in more modern techniques, such as
adjusting the discount rate, or the interest rate a central bank charges
private banks in need of short term loans, in order to pursue a given
monetary policy.

The Federal Reserve System of the United States was only
formed in 1913, well after its European counterparts. This later de-
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velopment is the function of a number of factors, not least of which
is the general suspicion of banking held by the Founding Fathers.
One should recall that the Constitution of the United States forbids
both state and the federal government from issuing bank notes.?
This Constitutional ban was enforced rather selectively, flatly being
ignored during the War of 1812 and the Civil War of the 1860s.2
The Constitutional provision was not entirely coherent with the goals
of America’s first Treasury Secretary, Alexander Hamilton. Hamilton
aimed to develop a central bank in the United States akin to the
Bank of England, for which he had a great deal of admiration.
Hamilton represented a party known as the Federalists and saw the
bank as another way to strengthen the role of the Federal govern-
ment. Brought before the U.S. Congress in late 1790 the charter for
the First Bank of the United States was passed and signed into law in
early 1791 by President George Washington. The bank, established
in Philadelphia, developed into a successful financial institution ca-
pable of exerting significant influence over the rapidly developing
U.S. economy. The first twenty-year charter of the bank expired just
prior to the War of 1812 and was not immediately renewed, how-
ever, in the years following the war it became clear that a Second
Bank of the United States was necessary to ensure the financial sta-
bility of the young nation.

Chartered in 1816, the Second Bank of the United States,
again seated in Philadelphia, was a larger and more ambitious ver-
sion of its predecessor. While it suffered a fair share of misfortunes,
it emerged as a success under the stewardship of Nicholas Biddle.
By emphasizing the commercial side of the bank and increasing the
number of branches, Biddle legitimized the bank and continued the
practice of exercising discipline on state banks by sending notes back
for redemption. Second Bank became the most significant note issu-
ing institution in the country. Congress passed a bill re-chartering
the bank in 1832, but President Andrew Jackson, a Democrat op-
posed to a strong federal government who had a general distaste for
banking, vetoed the bill. The establishment of a central bank in the
United States would have to wait another 81 years.?

Signed into law in late 1913 by President Woodrow Wilson,
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the Federal Reserve Act finally created a central bank in the United
States. In reality the Federal Reserve System was not a single central
bank, but rather a group of twelve banks, each bank representing
one region of the country. When the Fed opened for business in late
1914, the Washington Board, the presidents of the various regional
banks, was not given nearly the type of broad power now associated
with Alan Greenspan, current Chairman of the Federal Reserve Sys-
tem. The Board was only able to persuade, not force, the various
branches to change their discount rate, was unable to alter reserve
requirements of the branches, and could not force the member banks
to engage in open-market operations, the buying and selling of gov-
ernment securities as to influence macroeconomic conditions.?* It
was only with the Banking Act of 1935 that the Federal Reserve
finally took on its more familiar powers as the Federal Open Market
Committee was established and the general powers of the system
were reinforced, while some functions formerly executed by the De-
partment of Treasury were brought into the domain of the Fed.? By
the outbreak of World War II, the Federal Reserve System came into
maturity and stood alongside its European counterparts, all fulfilling
the fundamental roles of a central bank: issuing bank notes, fixing
the discount rate, supervising the banking system and exchange rates,
engaging in open-market transactions and acting as the lender of last
resort.

This brief sketch of the rise of central banking in Europe and
the United States provides frame of reference for a theoretical dis-
cussion of the lender of last resort and an examination of the short-
comings of a global financial system regulated by national banks
primarily designed to ensure domestic stability.

THEORETICAL UNDERPINNINGS OF THE LENDER OF LAST RESORT

The role of the lender of last resort during financial crises has
been a source of theoretical economic debate since the late 18® cen-
tury. Derived from the French dernier ressort, meaning the final le-
gal jurisdiction beyond which no appeal is possible, the lender of
last resort has become a key element of financial regulation and at-
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tempts at ensuring domestic and international financial stability.?
“Sir Francis Baring called attention to the concept in 1797; and Henry
Thornton’s classic Paper Credit developed both the doctrine and its
counterarguments in his discussion of the English country banks.”?’
Walter Bagehot, editor of the Economist newspaper in Great Britain,
offered the most famous discussion of the lender of last resort func-
tion. Bagehot’s 1873 tract Lombard Street is considered by many to
be the landmark analysis of the lender of last resort function as it
relates to central banks. In his analysis of financial crises, Bagehot
extracts two rules regarding the Bank of England as a lender of last
resort in the case of an extreme financial crisis.

“First. That these loans should only be made at a very high rate
of interest. This will operate as a heavy fine on unreasonable
timidity, and will prevent the greatest number of applications by
persons who do not require it. The rate should be raised early in
the panic, so that the fine may be paid early, that no one may
borrow out of idle precautions without paying well for it; that
the Banking reserve may be protected as far as possible. Sec-
ondly. That at this rate these advances should be made on all
good banking securities, and as largely as the public asks for
them. The reason is plain. The object is to stay alanm, and noth-
ing therefore should be done to cause alanm. But the way to
cause alanm is to refuse some one who has good security to
offer. The news of this will spread in an instant through all the
money market at a moment of terror; no one can say exactly
who carries it, but in half an hour it will be carried on all sides,
and will intensify the terror everywhere.”?

Bagehot’s contention is that in a situation of real financial cri-
sis where the vast majority of the liquidity in the market is gone, it is
the responsibility of the central bank to infuse liquidity into the sys-
tem by freely offering loans to banks at a penalty rate on good collat-
eral. The penalty rate is designed to help avoid the emergence of
banks attempting to secure loans even if they are not truly in need
merely as a type of safeguard. The goal of the loans is to shore up the
financial system, which dissuades individuals from succumbing to
their base fears and instincts and making a run on the bank. So long
as the central bank can legitimately be expected to come to the aid of
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commercial banks, the panic associated with a run on the banks tends
toward zero.

In his now classic work Manias, Panics and Crashes Charles
Kindleberger explains: “If, however, there is no authority to halt the
disintermediation that comes with panics, with forced sales of com-
modities, securities, and other assets, and a scramble for the limited
supply of money, the fallacy of composition takes command. Each
participant in the market, in trying to save himself, helps ruin all.”?
Kindleberger is illustrating a standard collective action problem. Once
there is even the slightest hint of a financial crisis, it is individually
rational for each participant in the market to liquidate their assets
and protect him or herself from any potential exposure to the crisis.
This action in turn puts added strain on the market fueling the crisis,
making it a type of self-fulfilling prophecy. The action is individu-
ally rational, but collectively irrational as it leads to the propagation
of the financial crisis and destroys the market, which in the end ben-
efits no one. It is the responsibility of the lender of last resort to calm
the panic, rational or irrational, by offering loans to protect financial
institutions thus ensuring the stability of the system writ large.

The most cutting argument against the intervention in finan-
cial crises contends that by acting as a lender of last resort produces
a type of moral hazard that will actually make the financial system
less stable in the long run. Moral hazard is a term used within the
insurance industry to describe “the adverse effects, from the insur-
ance company’s point of view, that insurance may have on the
insuree’s behavior.”*° That is, if an individual or institution knows
that it will be bailed out, it is more likely to engage in risky behavior
because it knows ultimately it will be rescued and not be held fully
responsible for its misdeeds. Kindleberger frames the situation in a
slightly different manner: “The paradox is equivalent to the prisoner’s
dilemma. Central banks should act one way (lending freely) to halt
the panic, but another (leaving the market to its own devices) to
improve the chances of preventing future panics. Actuality inevita-
bly dominates contingency. Today wins over tomorrow.”*! In the
end, Kindleberger argues that the lender of last resort will act to stop
a financial crisis because the current panic is real and immediate,
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while the potential for moral hazard is a problem that can be dealt
with down the road.

The risks associated with moral hazard can be partially abro-
gated via the existence of legal regulation, private sector monitor-
ing, self-regulation and imposing costs on institutions that make
mistakes (penalty rate),* however the risk of developing moral haz-
ard is very much implicit in any lender of last resort action. In total,
moral hazard must simply be accepted in a limited sense. It would
not be possible to eliminate the potentiality for moral hazard while
still acting as a lender of last resort, therefore moral hazard is some-
thing to control and deal with rather than attempt to eliminate abso-
lutely.

THE LENDER OF LAST RESORT IN PRACTICE

A discussion of the lender of last resort in practice hinges on
an important distinction between domestic and international lenders
of last resort. In a domestic context the lender of last resort has
historically been played by a central bank, although there are ex-
amples of financiers and other private entities playing the role at one
point or another.** Bagehot’s theory of a lender of last resort was
formulated based on the Bank of England’s interal actions to stabi-
lize the British financial sector at different points during the middle
of the 19% century, although he also identified the possibility of “ex-
ternal drain” and the need for central banks to take action in an inter-
national context.>* The primary focus of lender of last resort func-
tions was domestic in nature until international capital flows became
sufficiently large during the late 19% century. Due to the potentially
extreme volatility of international capital flows it became clear that
an international lender of last resort was necessary to “...help miti-
gate the effects of this instability and, perhaps, the instability itself.”*

The period of economic globalization or, perhaps more accu-
rately, internationalization that characterized the final quarter of the
19% century and the first fourteen years of the 20% century was based
primarily on the maintenance of the intemational gold standard. The
orthodox explanation of the functioning of the system is British econo-
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mist David Hume’s price-specie flow model.** The model warrants
a brief explanation. If nation A begins experiencing a trade surplus,
it receives an inflow of gold from country B to pay for the surplus
goods country B receives, which in turn drives country A’s domestic
prices up as the quantity of money (gold) has increased in the
economy, the price level in country B, experiencing a trade deficit,
falls along with its diminishing gold reserves and therefore there is a
discrepancy in relative prices, making goods in country A relatively
more expensive and goods in country B relatively cheaper. As a re-
sult of the difference in relative prices, country A now begins buying
more from country B, and this leads to a flow of gold from country A
to country B, which brings the system back into equilibrium. This is
the basic mechanism that governed the international economic sys-
tem known as the international gold standard during the late 19% and
early 20® centuries.

Under this international economic regime the role of lender
of last resort became not just a domestic issue, but also a truly inter-
national one. “Though central banks could prevent widespread fi-
nancial collapses, so long as they maintained precious metal stan-
dards with small reserves, they could not prevent the international
transmission of crises. In many instances, the crises occurred simul-
taneously from similar causes in different countries, and it is there-
fore difficult to distinguish the extent to which a depression origi-
nated at home or abroad.” The process of financial international-
ization brought along with it the potential for a contagion-effect,
that is, the spread of economic crises from one nation to another, and
in an international situation an individual central bank, consortium
of central banks, or potentially some sort of international institution
would have to play the role of international lender of last resort.

Kindleberger’s Manias, Panics, and Crashes offers a con-
cise history of financial crises from 1618 to the end of the 20% cen-
tury and has conveniently identified the lender of last resort, if one
existed, in the nearly fifty crises he investigated. The Bank of En-
gland acted as a lender of last resort in a variety of financial crises,
the aforementioned South Sea Crisis of 1720, in 1772 following
speculation in housing, turnpikes and canals being built in the de-
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cade following the Seven Years’ War, in 1825 following the success
of the Baring loan and speculative investment in Latin America, in
1836 due to a textile boom and speculative investment in cotton and
railroads, and in the 1847 crisis related to the potato blight and specu-
lation in wheat futures.*® While these crises may have had an inter-
national aspect, the Bank of England primarily dealt with them as
domestic problems. As has been previously noted, it was only fol-
lowing the establishment of the gold standard internationally that
international capital flows became significant enough to warrant in-
tervention by an international lender of last resort.

Ironically, perhaps the greatest argument in support of the
need for an international lender of last resort is not the successful
implementation of such a project, but rather cases where a lender of
last resort either failed to emerge or did not fulfill the role completely
and was therefore doomed to failure. Kindleberger argues “that a
lender of last resort does shorten the business depression that fol-
lows financial crisis. The evidence turns mainly on 1720, 1873, 1882
in France, 1890, 1921, and 1929. In none of these was a lender of
last resort effectively present. The depressions that followed them
were much longer and deeper than others. Those of the 1870s and
1930s were both known as Great Depressions.”* Kindleberger tem-
pers this contention by admitting that beyond the existence or per-
formance of a lender of last resort “other variables, especially the
factors affecting long-term investment: population growth, the ex-
istence of a frontier, demands arising from war, exports, the pres-
ence or absence of innovations that are not fully exploited, and the
like...”# can influence recovery that follows a financial disaster.

The most studied and arguably most clear example of a fi-
nancial disaster that snowballed into a drawn-out depression due to
the lack of a lender of last resort is the Great Depression of the 1930s.
Karl Polanyi’s The Great Transformation published in 1944 offers a
scathing critique of the international gold standard as it relates to the
development of the Great Depression. Polanyi asserts that following
World War I: “Nineteenth-century civilization has collapsed.”# He
defined 19% century civilization as being based upon four institu-
tions: the balance-of-power, the international gold standard, the self-
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regulating market and the liberal state.** Polanyi contends that “the
gold standard proved crucial; its fall was the proximate cause of the
catastrophe. By the time it failed, most of the other institutions had
been sacrificed in a vain effort to save it.”** It is his position that the
collapse of 19% century civilization, represented by the economic
ruin of the interwar years was a direct result of an over reliance on
the self-adjusting market and the liberal economic principles that
underlie it. To quote Polanyi:

“If the breakdown of our civilization was timed by the failure of
world economy, it was certainly not caused by it. Its origins lay
more than a hundred years back in that social and technological
upheaval from which the idea of a self-regulating market sys-
tem sprang in Western Europe.”™*

The overarching reliance on the self-regulating market was
ultimately the downfall of 19% century civilization. The lack of a
lender of last resort internationally to effectively regulate the flow of
international capital or at least provide a needed source of liquidity
during panics forced the international gold standard to collapse un-
der the weight of World War [ and the Treaty of Versailles.

In relation to the economic disaster of the interwar years, in
The World in Depression 1929-1939 Kindleberger argues that while
central banks were able to maintain a reasonable level of stability
domestically, in the international dimension “the lender of last resort
was most conspicuously missing.”* While Great Britain attempted
to resurrect the gold standard and maintain the pound sterling at an
inflated exchange rate following the end of World War I, it became
clear by 1931 that this would no longer be possible. The United States,
which had been generally untouched by the economic hardship seen
in parts of Europe most notably the hyperinflation within Germany’s
Weimar Republic, was shocked by the stock market crash of Octo-
ber 1929. A number of explanations have been offered for both the
crash and the depression that followed. However it is disingenuous
to assert that the depression was a result of the crash, rather the crash
was just one of the numerous sparks that pushed the world toward
massive depression. Kindleberger offers a particularly compelling
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explanation of the depression:

“...the 1929 depression was so wide, so deep, and so long because
the international economic system was rendered unstable by British
mability and U.S. unwillingness to assume responsibility for stabi-
lizing it by discharging five functions: maintaining a relatively open
market for distressed goods; providing counter-cyclical, or at least
stable, long-term lending; policing a relatively stable system of ex-
change rates; ensuring the coordination of macroeconomic policies;
acting as a lender of last resort by discounting or otherwise provid-
ing liquidity in financial crisis.”*

Britain was willing and unable and the United States was able
but unwilling to provide the necessary leadership and this ultimately
doomed the world economy. Kindleberger identifies this list of five
as the essential functions of an international economic hegemon.
The role had been played by Great Britain throughout the history of
the international gold standard; however following World War I, the
United States was the only nation capable of playing the role of in-
ternational economic hegemon and it failed to do so. This most strik-
ing example of economic crisis pressed the United States and other
major world powers of the world to reassess their commitments to
maintaining stability in international finance and move to develop
an international framework to avoid any future economic disaster.

LEssoNs LEARNED

The most important lesson of the 1930s was that inactivity can
prove fatal. Even prior to the world economic meltdown of the 1930s,
the Bank for International Settlements (BIS) was established in 1929
to “depoliticise and to manage the payment of German reparations,
the Bank set out to become an instrument of international monetary
cooperation, by improving the collective management of the gold
standard. The date of foundation was not auspicious for achieving
this end, nor was the imbalance in the supplies of world gold re-
serves.”¥” Obviously in its first year in existence, the BIS was grossly
unprepared to deal with the sort of economic turmoil that engulfed
the major economies of the world. However it was a first step toward
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a more responsible and stable international financial system with an
institutionalized lender of last resort.

The Bretton Woods Conference of 1944 establishing the World
Bank and International Monetary Fund set the tone for the regula-
tion of financial markets during the post-World War II world. In
place of the fiduciary gold standard system of 1870-1914, Bretton
Woods established a gold exchange standard with the U.S. dollar
fixed to gold and other currencies then fixed to the dollar. This sys-
tem along with various capital controls placed on the flow of inter-
national capital trading served to make the system reasonably stable
until 1973 when the United States was forced to end the linkage of
the dollar to gold under pressure from currency trading in the Euro-
markets and the fiscal burden of Lyndon Johnson’s Great Society
and the Vietnam War. While relative stability in the international
financial arena was maintained from 1947 to 1973, as the U.S. and
the BIS system acted as a lender of last resort, following 1973 the
system faltered and combined with the emergence of economic glo-
balization to place a high degree of strain on the international finan-
cial system.

The historical necessity of a lender of last resort appears quite
clear. The increasing number of financial crises, notably in the de-
veloping world over the past three decades, only serves to reinforce
the point that an international organization with the sole responsibil-
ity of acting as a lender of last resort is needed. While a world finan-
cial and economic meltdown on the scale of the 1930s is ex#raordi-
narily unlikely, recent experiences in Mexico, East Asia, Russia, Brazil
and Argentina underscore the fact that in a global system with free
capital flows the current program of IMF structural adjustment pack-
ages and World Bank loans to developing countries is woefully ill-
equipped to deal with a major financial crisis involving the major
economies of the developed world. This paper did not aim to dis-
cover an answer to world financial crises, but was rather an attempt
to call attention to the historical and theoretical underpinnings of the
central banking and the lender of last resort function and emphasize
the necessity of further inquiry into the potential structure and influ-
ence of a supranational organization capable of promoting stability
in the increasingly volatile global economy of the 21% century.
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EUROPE’S STATELESS NATIONS IN

THE ERA OF GLOBALIZATION:

THE CASE FOR CATALONIA’S SECESSION
FROM SPAIN

By Josep Desquens

“The life of the Catalan is an act of continuous affirmation [...] It is be-
cause of this that the defining element of the Catalan psychology is not
reason, as for the French; metaphysics, as for the Germans; empiricism,
as for the English; intelligence, as for the Italians; or mysticism, as for the
Castilians. In Catalonia, the primary feature is the desire to be.”

— Jaume Vicens Vives, Catalan historian!

Many citizens of Flanders in Belgium, Scotland in the United
Kingdom and Catalonia in Spain do not consider themselves merely
part of a region but an independent nation that has no state of its
own. Greater self-rule is the central objective of the so-called nation-
alist political parties characteristic of these European regions and
the possibility of secession® has been part of their politics for years.
Yet while secession is mentioned as one option for the future, main-
stream parties perceive it as a utopian formula rather than a viable
alternative. This results partly from a genuine allegiance to the exist-
ing states by many of these regions’ residents, but also from the fear
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of the unknown and a surprising lack of information about the eco-
nomic costs of remaining part of these states and the potential eco-
nomic benefits of independence.

Current conventional wisdom in the European Union and the
United States sees the issue of secession as something outdated or
even dangerous.® Mainstream politicians, diplomats and academics
tend to present it as a senseless option at a moment in history where
the focus is building a united Europe and a free-trade world. The
thought of the wars in the former Yugoslavia makes many fear such
an option. However, the situation in Catalonia, Flanders or Scotland
is not comparable — these stateless nations are well-established demo-
cratic societies that respect human rights and free-market economies
within the European Union. Thus, Catalans, Flemish or Scots can-
not ignore that full political independence remains a serious option
for them. The desire for secession needs to be objectively analyzed
and the costs and benefits properly weighed.

Many Catalans do not consider themselves Spanish but ex-
clusivelyCatalan. Such feelings raise eyebrows in other parts of Spain,
Europe and elsewhere, but are widely accepted as legitimate within
Catalonia. The key goal of Catalonia’s main political party,
Convergeéncia i Uni6 (CiU),* which has governed the region for more
than twenty years, is to gain higher levels of self-government. It de-
fines itself as Catalan nationalist (or Catalanist) and frequently re-
fers to the Catalans’ right to political self-determination. With this
party’s support, the Catalan Parliament declared fourteen years ago
that it would not renounce this right. Yet it does not seek full inde-
pendence from Spain. Esquerra Republicana de Catalunya,” which
does publicly support full independence and is Catalonia’s fourth
largest political force, held about 9 percent of the vote in the last
regional elections.® Polls on the issue reflect that a much higher per-
centage of the population sympathize with the idea of secession.’

In Spain, this is a hot topic. The Autonomous Government®
of the Basque Country unveiled a “Sovereignty Plan” last year which
calls for a referendum on the issue of self-determination® once there
is an end to the violence of ETA (Euskadi Ta Askatasuna), the region’s
separatist terrorist group. The central Spanish government in Madrid
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is strongly opposed, arguing that the Spain’s Constitution does not
foresee the right to self-determination for any part of the country.
Recently, CiU made public a plan to reform Catalonia’s Statute of
Autonomy'® that reaffirms the right to self-determination, claims
Catalan representation in various international organizations and
demands sole control of areas such as immigration and tax collec-
tion, among many others, which are today responsibility of the Span-
ish central government. !!

There are broadly three main arguments for the independence
of Catalonia. The first is that since the Catalan cultural and language
is neither understood nor accepted in Spain (and so neither protected
nor fostered), the best way forward is an independent state. This re-
sults from three centuries of linguistic and cultural discrimination,
which reached its pinnacle under Gen. Francisco Franco’s thirty-six-
year dictatorship. The second one says that a well-defined political
entity such as Catalonia should be mature enough to govern itself
with its own voice in the European Union'? or the United Nations in
order to address the problems specific to it. Finally, there is the belief
that Catalonia would be better off economically by seceding. In par-
ticular, proponents of the last argument refer to the fact that Catalonia
pays much more into Spain’s central treasury than it gets back (sub-
sequently referred to here as the fiscal imbalance) and to the exces-
sive bureaucracy resulting from the current administrative arrange-
ments.

The economic arguments are contested. Some believe an in-
dependent Catalonia would not be economically viable; others argue
that it does not make sense given that globalization and the Euro-
pean Union have brought about the blurring of borders. But only a
few seem willing to undertake a serious economic assessment of an
eventual secession, as this has become a “politically incorrect” issue
in Spanish politics.

The purpose of this article is to show that there are sound
economic and administrative arguments supporting the case for
Catalan independence and that there are no objective reasons to be-
lieve that a Catalan state could not be viable from an economic per-
spective. Secession would mean getting rid of the current fiscal im-
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balance with Spain, which has seriously hampered Catalonia’s growth
and endangers its future economic performance. It would also mean
simplifying the current oversized bureaucracy and having a direct
voice in international forums. Moreover, I will argue that the pro-
cesses of economic globalization and European integration are cre-
ating a new reality that reinforces, rather than weakens, the case for
secession. Overall, evidence indicates that from an economic per-
spective, independence is the best solution for the people of Catalonia
presently.

I will not touch upon the cultural arguments and I will not
discuss whether an independent Catalonia would be morally legiti-
mate or historically justified. Though there are strong historical and
cultural arguments that justify going it alone, one could also argue
that there are many others that support being part of Spain.

CATALONIA: AN OVERVIEW

With roughly six and a half million inhabitants,”® the Au-
tonomous Community of Catalonia is larger than four of the current
fifteen member states of the European Union (Denmark, Ireland, Fin-
land, Luxembourg'*) and than seven' of the ten new countries join-
ing the E.U. community in 2004. It has approximately the same popu-
lation and surface area as Switzerland.'s

Catalonia has an ancient history.!” Greeks, Romans and
Phoenicians have all left their mark in the country. Arab influence
was also notable, though less than in other parts of Spain as Arab
rule was brief. In the Middle Ages, as a central component to the
Crown of Aragon, it became one of the most important powers in the
Mediterranean Sea. In the 15® century, it was united with the King-
dom of Castile through a royal marriage. Yet the result was not a
common state, but a confederation of states with separate parlia-
ments, laws, and language. In 1640, the War of the Harvesters'® was
fought against the increasingly centralist Castilian government. At
the same time, Portugal (then also attached to Castile) fought for
independence and won. Instead, Catalonialost the war and was forced
to cede part of its northern terrain to France. During the War of Spanish
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Succession in the 17% century, Catalonia supported the Habsburg
pretender to the Spanish throne, who favored a federalized Spain,
against the French Bourbon claimant, the future Philip V of Spain.
Once again, Catalonia lost, and as a consequence, the new Bourbon
king wiped out all Catalan institutions and forbade the official use of
the Catalan language. This effectively ended the Catalan state struc-
ture and began a process of cultural assimilation that continued until
the 20™ century.

The Catalan national conscience reemerged in the 19% cen-
tury, as nationalism surged throughout Europe. Initially a culturally
focused movement that looked back at the medieval epoch of politi-
cal glory and cultural and literary richness, it soon developed into a
regionalist movement demanding greater political autonomy. Dur-
ing the early 20% century before the Spanish Civil War from 1936 to
1939, Catalonia enjoyed partial self-rule on various occasions and a
Catalan Republic within the Iberian federation was proclaimed twice.
However, with Franco’s victory in 1939, one of the darkest periods
of Catalan history began.

Gen. Franco’s dictatorial regime is key to understanding
Catalonia today. While all Spaniards were victims of Franco’s ruth-
less and institutionalized violation of human rights, Catalonia' suf-
fered a cruel and systematic attempt at cultural annihilation. It en-
dured repression of individual and collective cultural rights, such as
the prohibition of the use of the Catalan language, the public denial
of the Catalan identity and punishment for cultural expression.?

The arrival of democracy in 1975 initiated a process of recu-
peration of the Catalan institutions, culture and language. Today,
Catalonia has the highest level of self-governance that it has enjoyed
since the Bourbon dynasty came to power three centuries ago. The
Autonomous Government and Parliament have substantial responsi-
bilities in areas such as education and culture, its own health care
system, its own police, etc. After Germany and Belgium, Spain is the
most decentralized country in the European Union, with the Basque
Country, Navarre and Catalonia as the most autonomous regions.

Language is central to understanding Catalonia’s identity.
Having survived three centuries of repression from Spain, it still has
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a vibrant and sophisticated literary scene? and its language is used
by about eight million, known by ten million and widely spoken at
all levels of society. It is spoken not only in Catalonia, Valencia and
the Balearic Islands (Autonomous Communities where it has the same
legal status as Spanish), but also in the eastern part of Aragén, the
Principality of Andorra (where it is the only official language), the
historically Catalan territories of southern France and the city of
Alguer (Alguerho, Italy). In fact, Catalan is more widely spoken than
a number of other official E.U. languages, like Danish, Finnish, Slo-
vak, Slovenian, Latvian, Lithuanian and Maltese. Yet it does not en-
joyrecognition by E.U. institutions, as all Spanish governments have
consistently ignored Catalonia’s demand to press for this. There are
numerous radio and TV channels, newspapers and magazines in
Catalan, and, more than eight million books are edited in Catalan
every year.? This recovery of the Catalan language — thanks to a
vigorous language policy and hefty funding — might look impressive
by many counts. However, it faces very serious threats and is a main
concern for many Catalans. Catalan is the weaker language in a bi-
lingual society where Spanish is equally spoken.?

Apart from its long-standing literary tradition, Catalonia has
shown a high level of cultural creativity over the last century. Many
painters (Dali, Mir6, Tapies), architects (Gaudi, Bofill), musicians
(Granados, Savall, de Larrocha) and opera singers (Carreras, Caball€)
confirm Catalonia’s standing in art and culture. It still is a center of
imaginative talent in areas like design, fashion and architecture, par-
ticularly focused in Barcelona, the capital.

THE FISCAL IMBALANCE BETWEEN SPAIN AND CATALONIA

The long history of Spanish centralism has resulted in
Catalans, as opposed to other regions of Spain, traditionally valuing
private initiative rather than the state in order to develop. This has
led to Catalonia being a relatively rich and dynamic region within
Spain,?* a country that is relatively poor by E.U. standards.?
Catalonia has a strong net of small and medium businesses and many
micro-entrepreneurs. Containing about 16 percent of Spain’s popu-
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lation, it provides about 20 percent of its GDP and one-third of the
total industrial production and exports. The region contributes about
25 percent of Spain’s total taxes, but public investment in Catalonia
is scarce when related to either population or GDP contribution. The
regionalized investment of the Spanish state in Catalonia from 1982
to 1998 represented only about 8.5 percent of the total.

Spain’s central government controls tax collection and de-
cides the distribution of the fiscal revenues throughout the coun-
try.?” So Catalans pay taxes to Madrid in exchange for public expen-
diture in the region. The difference between what is paid by the re-
gion and what is received back in the form of public spending is the
fiscal balance, which can be positive (a ‘fiscal surplus’ for Catalonia)
or negative (a ‘fiscal deficit’ for Catalonia). Calculating the fiscal
balance is not an easy task. There are technical difficulties: Many
public services that benefit Catalan citizens are not provided directly
in Catalonia but from Madrid (e.g. army, ministries) and so valuing
this is complicated. As well, the Spanish central government appears
not to make available all necessary data, although it is in theory
obliged to do so according to a resolution from the Spanish Parlia-
ment.”® However a number of studies in recent years® have esti-
mated the Catalan fiscal balance with Spain, showing not only a
deficit (i.e. pays more than it receives back) but one of the highest of
any region in the European Union. I refer to this situation as the
fiscal imbalance. :

Thesestudies estimate the Catalan fiscal imbalance with Spain
to be between 7.5 percent and 10 percent of the Catalan GDP¥ i.e.
for every 100 euros of income created yearly in Catalonia, between
7.5 and ten never return. In absolute terms, the deficit is between
about 6.7 billion and about 9 billion euros or around 1,240 euros
annually per capita® (using the median of the estimates, 7.9 billion
€uros).

This is a highly abnormal situation when comparing Catalonia
to similar regions in other E.U countries.*? First, if we compare it to
regions that have similar levels of per capita GDP, we find that it has
by far the largest fiscal imbalance among its E.U. peers. Nine out of
fourteen comparable regions — e.g. Aquitaine in France; Scotland in
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the United Kingdom; Umbria in Italy, and the Southern region in
Sweden — enjoy fiscal surpluses in their respective states. In those
carrying a fiscal imbalance (e.g. Lisboa-Vale do Tajo in Portugal), it
is nowhere higher than 3 percent. A second useful exercise is to com-
pare Catalonia to regions whose income per capita is approximately
20 percent higher than the average of their respective state, as is
Catalonia’s. These areas include Ile-de-France, Bavaria, Baden-
Wiirttemberg, South East England, Stockholm, Emilia-Romagna and
Lombardy. In this case, only the two Italian regions have a compa-
rable fiscal imbalance — a situation that has created an unprecedented
political uproar, mainly articulated through the Lega Nord political
party, which is resulting in the reorganization of the Italian Republic
through the process of so-called devolution.

The fiscal imbalance has been sustainable in the past because
of Spain’s relatively closed economy. However, it is not sustainable
in the context of globalization. Catalonia will never be globally com-
petitive if it has to carry such a heavy fiscal burden. Catalan compa-
nies pay high taxes, only to receive few public services and low in-
frastructure investment. High taxes result in making the region less
competitive, the low level of investment in infrastructure lowers pro-
ductivity.** Not only does it hamper economic growth and the mod-
ernization of the Catalan economy, but it also impoverishes Catalan
citizens and damages their social and territorial cohesion. As Co-
lumbia University professor Xavier Sala-i-Martin puts it: the fiscal
imbalance is “the major challenge facing the Catalan economy for
its development in the next 25 years.”*

Sala-i-Martin has shown® that if the Catalan fiscal imbal-
ance had been reduced by one-third over the last 25 years, assuming
that the freed funds had been fully invested in infrastructure and
education (leading to ahigher growthrate), Catalonia would now be
a frontrunner in Europe in per capita income® — second only to Ham-
burg, London and Luxembourg. These are missed opportunities. To-
day, the independence question aside, the unfair fiscal treatment re-
mains an enormous problem for Catalonia. As such it needs to be
addressed in an open and informed way. Unfortunately, this is not
happening. On the one hand, many people seem to have lost their
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sense of reality after so many years of permanent centralism. On the
other hand, many politicians and commentators fear openly talking
about an issue that has become ‘politically incorrect’ in Spain. They
do not want to be compared with the Italian right-wing xenophobic
Lega Nord, which has used such type of arguments in a highly dema-
gogical manner.

In any case, one thing is clear: the fiscal imbalance is a key
argument supporting secession. A fully independent Catalonia would
not have to pay taxes to Madrid that are invested elsewhere. Instead,
it could invest them to the benefit of Catalonia.

WHAT SOLIDARITY?

The central argument supporting the past and present fiscal
imbalance is a so-called inter-regional solidarity. There are also other
less convincing arguments such as the populist claim that Catalonia
has a historical debt to the rest of Spain,*” or the economically mis-
taken opinion that such a fiscal imbalance is necessary as a means to
finance Catalonia’s large trade surplus with the rest of Spain.®® Let
us focus on solidarity.

The current inter-regional solidarity system has major struc-
tural flaws that have to be recognized. First and foremost, no solidar-
ity system can compromise the economic health of the ‘donor,” as
the current one is doing. Second, the current system was designed
when disparities between Spanish regions were much higher. Now,
after twenty years in the European Union, this has changed signifi-
cantly. Indeed, in comparing Spain to other E.U. countries we see
that the regional differences in Spain are not as abysmal as claimed.
Countries such as Germany, France, the United Kingdom and Italy
have more substantial inter-regional disparities. Third, supporters of
the status quo ignore that Catalonia, though rich, has one of the highest
rates of intra-regional income disparity in Spain, both territorially
and socially. These disparities are not tackled effectively under the
current system. In this respect, it is important to highlight that if
Catalonia were an independent state within the European Union,
roughly half of its territory would be designated as a preferential
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area for E.U. structural funds.* Catalonia is currently considered as
a single unitary entity by the European Union and thus, given its
overall level of income, is not eligible for these funds. It is in this
predicament that significant parts of Catalonia that require public
investment do not receive public aid neither from Madrid nor from
Brussels.

Sala-i-Martin has referred to an interesting example that il-
lustrates well the character of the present Spanish solidarity system.®
In 2000, the GDP per person in Catalonia was 21.9 percent higher
than the Spanish average. In comparison, the GDP per person of the
Autonomous Community of Castilla y Leén was 7.6 percent lower
than the Spanish average. On the basis of this income differential,
one could argue that there is a need for some kind of inter-regional
transfer. The surprise comes when we assess the extent of these trans-
fers: Catalonia’s Income per capita (after redistributions) was 4.3
percent higher than Spain’s average, while Castilla y Le6n’s was 9
percent higher. #! In other words, despite producing over 30 percent
more, the redistribution system results in Catalans ending up with a
lower income per capita than Castilian-Leonese people. This sup-
ports the argument that the Spanish inter-regional transfer system is
neither fair nor economically beneficial, but creates a welfare depen-
dency that harms entrepreneurship and growth in the poorer regions.

THE VIABILITY OF AN INDEPENDENT CATALONIA

As mentioned before, many Catalans do not support seces-
sion because they believe that it would not be economically viable.
Yet thus far, there are no convincing arguments to support such a
statement.

The argument that Catalonia is too small to be an economi-
cally sustainable independent state is incorrect. Not only is there no
serious economic theory arguing that a country’s economic success
requires a minimum size, but the evidence suggests a different real-
ity. Looking at the ten countries with the highest GDP per person in
the world shows that the Catalan proverb “the good marmalade is in
the small pot™ is applicable to economics: Eight out of the ten richest
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countries in the world (measured by GDP per capita) have a popula-
tion equal or lower to that of Catalonia’s six million inhabitants.*

Another element of the economic inviability speech refers to
the availability of natural resources: An independent Catalonia will
not be able to prosper because it does not have sufficient natural
resources. Again, this logic is flawed. There is no established corre-
lation between natural resources and economic prosperity: Though
there are examples supporting this relationship, such as Norway, there
are others refuting it. Oil-rich Venezuela has proven that abundant
resources can lead to economic disaster if improperly managed, while
a relatively poor country in terms of resources, such as Japan, is one
of the richest in the world. The use of natural resources is indispens-
able for economic development and a country that wants to grow
will need to obtain them. The way to do so efficiently is through
international trade, not giving up political independence to a larger
country.

A central theme in the anti-secessionist economic discourse
is based on the fact that Spain is the main market of Catalonia. Thus,
seceding from Spain would result in an economic catastrophe be-
cause Catalonia would lose its main market. The flaw in this argu-
ment is that there is no reason to expect Spanish trade embargoes or
a boycott of Catalan products, particularly in the E.U. context. Sec-
ondly, Spanish citizens buy Catalan products due to their quality
and price and not for some abstract Spanish national solidarity. There-
fore, as long as secession does not increase the prices or lower the
quality of Catalan products, no loss of market should occur. Finally,
this argument overlooks an important reality: It is normal for a coun-
try that its main market is a neighboring country, particularly in the
case of small countries. The Netherlands and Denmark’s largest trad-
ing partner is Germany; Belgium’s is France; Portugal’s largest mar-
ket is Spain, yet there is no suggestion that Portugal reunite with
Spain.®

Critics of secession can rightly argue that being part of Spain
makes economic sense because it allows Catalonia to share the costs
of public goods of the military, diplomatic representations, etc., among
forty million people instead of six million. Although this is undeni-
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able, it overlooks two facts. First, the huge regional fiscal imbalance
shows that today Catalans are paying for these services twice what
they would pay in a separate Catalan state. Second, the cost of some
of these public goods (e.g. monetary system, antitrust regulation) is
being transferred to the E.U. supranational level (i.e. financed by all
E.U. citizens).

In conclusion, there is no objective economic reason to be-
lieve that a hypothetical Catalan state should not be viable from an
economic perspective. If Slovenia has performed well since seced-
ing from Yugoslavia with its much smaller and less diversified post-
communist economy, an independent Catalonia should also be able
to do well economically. In the end, the success of a Catalan state
will depend on its own government. Independence will be good for
Catalans only if the Catalan state would be able to pursue sound
macroeconomic policies that foster growth and economic welfare.
While it is uncertain how well a Catalan government could manage
its economy, we know that the performance of the Spanish govern-
ment over the last century has been overall poor. Moreover, as inde-
pendence would mean getting rid of the aforementioned fiscal im-
balance with Spain at once, a Catalan state would enjoy significant
room to maneuver.

GLOBALIZATION

It is often heard in Europe that it does not make sense to talk
about the secession of stateless nations in the context of globaliza-
tion. It is claimed that in an era of fading borders and boundaries, it
is not the time to build new ones. This type of conventional dis-
course results in avoiding an open and objective discussion about
the possibility of an independent Catalonia, Basque Country, Scot-
land, Flanders or any other European stateless nation.

As shown by Harvard University professor Alberto Alesina
and his colleagues,* the reality is rather the opposite: “Trade liber-
alization and political separatism appear to go hand in hand.” The
increase in free international trade directly relates to the economic
viability of new states. Globalization makes the independence of
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Catalonia more viable because it guarantees access to international
markets. Likewise, it makes secession much more desirable for the
health of its economy, as fewer bureaucratic layers would increase
Catalan competitiveness® in global markets.

In a context of international trade restrictions, large countries
enjoy economic benefits because political borders determine the size
of the market. In this context, small nations such as Catalonia find
belonging to a larger state such as Spain to be in their economic
interest because it gives them access to a larger market. Thus, from a
purely economic point of view, being part of Spain has benefited
Catalonia.

In a world of increasingly free trade and global markets, this
rationale is no longer valid. Relatively small cultural, linguistic or
ethnic groups have the possibility to benefit from creating new po-
litical entities that trade in economically integrated wider areas. With
its own state, Catalonia could benefit from improved administrative
efficiency and still have access to foreign markets in which to sell its
products. In other words, free trade is a good substitute for a political
union as a way to access bigger markets in the context of globaliza-
tion.

It is important to highlight here that small countries appear to
be among the main beneficiaries of freer trade. That should not sur-
prise us if we look at the small European countries that have tradi-
tionally been active traders, like the Northern Italian city-states and
the Low Countries. Professor Alesina has suggested that population
explains a third of a country’s openness to trade (i.e. trade relative to
GDP). A study by the World Trade Organization (WTO) of 127 coun-
tries (both developed and developing) finds a clear relationship be-
tween the size of a country and its openness to trade.* While the
benefits of being a small country (e.g. easier to manage, greater ho-
mogeneity, specialization) remain, the drawbacks are decreasing with
free trade and new technologies.

In addition, globalization is also compromising many of the
traditional functions of mid-sized countries such as Spain, making
them less desirable to their citizens — in particular, to differentiated
groups such as the Catalans. On the one hand, these states are not
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big enough to solve global problems involving issues like interna-
tional terrorism, international capital movements, regulation of
transnational corporations, the HIV/AIDS epidemic or global warm-
ing. On the other hand, they are still too large to solve local prob-
lems. If Spain is not big enough to tackle global problems and not
smallenough to properly deal with Catalan specificity, then it should
change or disappear. So far, it has shown no willingness to change.
As professor Sala-i-Martin puts it: “at the end of the day, states and
governments should serve the people and not the other way around.”*

THE EuroPEAN UNION

The process of European integration, supposedly based on
the principle of subsidiarity,”® has long been at the center of the Eu-
ropean stateless nations’ ambitions to increase their degree of politi-
cal autonomy. It is argued that talking about secession in the context
of European integration is senseless because this process should lead
to the disappearance of current borders and nation-states as we know
them today. It is claimed that Europe will naturally become a loose
confederation of independent regions.

These expectations are, however, proving unrealistic. Indeed,
the principle of subsidiarity creates a perception problem: While for
the majority of E.U. states (with the notable exception of Germany)
it applies only to the relationship between the European Union and
its member states, for these stateless nations it also fully applies to
their administrative relationship with their respective states. Thus,
in Catalonia the process of European integration has raised expecta-
tions of higher levels of political power that are not being matched
by reality. In fact, expressions such as “Europe of the regions,” so
often heard in Barcelona, are rarely used in Madrid. Because for
virtually all state governments, the E.U. project is to be built on the
existing nation-states and the transfer of political power to the re-
gions should never undermine the pivotal role of these central gov-
ernments. The development of the current European Convention,
which is drafting an E.U. Constitution, appears to confirm such po-
sition. Plus ¢a change ...

98



Josep Desquens

Even though the E.U. nation-states are not willing to give
more power to their regions in the name of'the principle of subsidiarity,
the process of elevating state responsibilities to the European supra-
national level is clearly undermining their own raison d’étre. The
Spanish state has given up its sovereignty in key areas such as trade
policy, antitrust regulation, environmental legislation and — through
the European Monetary Union — monetary policy. Today, the num-
ber of functions that it undertakes for Catalan citizens has signifi-
cantly diminished. In this context, it is legitimate for Catalans to ask
themselves whether the remaining attributes of the Spanish central
government (e.g. fiscal policy) could not be better managed by the
Catalan government, one closer to them, with greater knowledge of
their needs. The evidence shown above in relation to the fiscal im-
balance seems to indicate that Catalonia would be better off if it
could undertake those directly itself.

The process of European integration also provides a signifi-
cant argument for the independence of Catalonia, Flanders or Scot-
land: administrative efficiency. The maintenance of the state’s inter-
mediary role between the European and local powers results in higher
transaction costs that hamper economic development. Particularly
in federal or semi-federal states like Spain or Belgium, keeping a
central state that has less and less to offer to its citizens is becoming
more expensive to maintain and very complex to manage. Thus, se-
cession appears as an economically desirable option because it would
result in lower costs and complexity that would reduce the burden
carried by the Catalan economy.

We have seen how the European Union is calling into ques-
tion the existence of old centralized European states such as Spain.
In this context, becoming a small less bureaucratic state within the
European Union would result in increased economic efficiency.® It
would also be the best way for Catalan interests to be represented in
the process of European construction — as opposed to being repre-
sented by a Spanish government that has repeatedly refrained from
defending important Catalan interests (e.g. language official recog-
nition). Finally, the European Union is de facto lowering the poten-
tial cost of independence by providing Catalonia with a free trade

99



Europe s Stateless Nations in the Era of Globalization

area, as well as saving the need to incur costs such as creating a new
currency.

FINAL REFLECTIONS

Unlike many nations in Europe that have flourished due to
the creation of a nation-state, Catalonia exists despite a unitary and
centralist Spanish state that has repeatedly tried to eliminate it as a
separate cultural entity. In this context, the mainstream Catalan na-
tionalist movement — in particular, since the end of Franco’s
dictatorship’s attempt at linguistic genocide — has traditionally fo-
cused on cultural and linguistic promotion. At the same time, it has
allowed a damaging fiscal relationship with Spain to develop that
might have led to a civil uproar in other countries. Years of perma-
nent centralism have atrophied the perception of reality of many
Catalans, making them accept this administrative relationship as
perfectly normal even when it goes against their interests.

Today, culturally-focused policies are insufficient. Catalan
politicians need to ensure the continuity of the culture and language,
but they also need to inform Catalans openly that they are paying a
high price to be part of a unitary Spanish state. They have to make
all Catalan citizens aware of the fact that, in the name of a question-
able solidarity, the current fiscal imbalance results in serious public
under-investment that will hurt their economy. And, more impor-
tantly, they need to tell them that this is a problem that affects all
Catalans equally: first-generation and tenth-generation Catalans;
Catalan-speakers, Spanish-speakers and Arabic-speakers; employ-
ers and employees; men and women; students and retirees.

It is urgent that Catalans realize that only with a new admin-
istrative structure can Catalonia be competitive in the international
markets and guarantee better public services, modernization of its
infrastructure, social cohesion and economic growth. Among all pos-
sible options, it is independence that makes more sense economi-
cally, particularly in the context of globalization and the European
Union. Why? First, secession would guarantee that the existing un-
fair fiscal imbalance would be eliminated. Second, an independent
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Catalonia would result in a smaller more efficient public administra-
tion. Third, a Catalan state would still have access to international
markets in a free-trade world. Finally, full independence would mean
a direct voice in the international forums that so much influence
their lives.

No referendum on the question of independence will be a
fully rational exercise. Independence from Spain is not simply a matter
of economics or administrative rationality. Identity issues, in Catalonia
and elsewhere, are highly complex. Some might want to be part of
Spain even with an unfair fiscal treatment; others might want inde-
pendence even if the cost is high. However, this does not negate the
fact that economically, independence would not only be viable, but
also advantageous. Catalans might want to vote from their pockets
rather than from their hearts.

Notes

! Cited in: Jestis Mestre i Godes, Breu Historia de Catalunya (Barcelona, Spain:
Ed. 62 Llibres a I’ Abast, 1998), 10.

2 For the purposes of this paper, the terms independence and secession (of Catalonia
from Spain) will be used interchangeably. They refer to the possibility of Catalonia
creating its own sovereign state, fully independent from the current Spanish state.
* For instance, in one of its studies, the Council of Foreign Relations concluded
that “while the creation of some new states may be necessary or inevitable, the
fragmentation of international society into hundreds of independent territorial
entities is a recipe for an even more dangerous and anarchic world.” Cited in:
Mohamed Ayoob, “State Making, State Breaking and State Failure,” in eds. Chester
A. Crocker, Fen Osler Hampson, and Pamela Aall, Turbulent Peace. The chal-
lenges of managing international conflict (Washington, D.C.: United States Insti-
tute of Peace Press, 2001), 127-142,

4 For further information see Convergéncia i Unié (CiU), <http://www.ciu.info>
5 For further information see Esquerra Republicana de Catalunya (ERC), <http:/
/www.esquerra.org™>. See also: Josep-Lluis Carod-Rovira (Secretary General of
ERC), “Globalization, Catalonia and the Future of Stateless Nations: The Case of
Catalonia,” Conference organized by the LSE London School of Economics and
Political Science in London on January 30, 2003.
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¢ The elections took place in 1999; new regional elections are expected to take
place later this year. Convergencia i Uni6 (CiU) obtained circa 38 percent of the
vote. The other two main parties in Catalonia are the Partit dels Socialistes de
Catalunya (PSC) — a left-wing party part of the Spanish socialist federation, Partido
Socialista Obrero Espafiol (PSOE) — and the Partido Popular (PP), the right-wing
party currently in power in the Spanish central government. While PSC-PSOE has
traditionally been quite receptive to the nationalist demands for more self-rule in
Catalonia and defense of the Catalan culture, the PP represents the anti-Catalanist
pro-Spain position that defends the administrative status quo and the fostering of
the Spanish language in Catalonia.

" The last survey (survey 2410, March 2001) touching upon the issue of indepen-
dence published by the Centro de Investigaciones Socioldgicas (which undertakes
a variety of surveys on behalf of Spain’s central govenment) is available on-line
at <http://www.cis.es>. To the question “Personally, would you be for or against
Catalonia being independent?” the results were as follows: For: 35.9 percent;
against: 48.1 percent; does not know: 13.3 percent; does not answer: 2.8 percent.
8 The Kingdom of Spain is a parliamentary monarchy organized into nineteen
Autonomous Communities — in Spanish, Comunidades Autonomas in plural and
Comunidad Auténoma in singular (nineteenincludes Ceuta and Melilla, two Span-
ish cities located in Northern Africa that have recently acquired the status of Au-
tonomous Community). These are: Andalucia, Aragon, Asturias, Ceuta, Canarias
(Canary Islands), Cantabria, Castilla-La Mancha, Castilla y Le6n, Catalunya
(Catalonia), Comunitat Valenciana, Extremadura, Galicia, Illes Balears (Balearic
Islands), La Rioja, Madrid, Melilla, Murcia, Navarra, Pais Vasco (Basque Coun-
try; Euskadi in the Basque language). The structuring of the Spanish state into
Autonomous Communities is one of the most relevant features of the 1978 Span-
ish Constitution: Article 2 states that the right to autonomy of the nationalities and
regions of which it is composed is recognized and guaranteed. This provision is
based, however, on the premise of the indissoluble unity of the Spanish nation
(the common fatherland of all Spaniards) — in fact, the Constitution does not rec-
ognize the right to self-determination for any part of the country and forbids the
possibility of the country becoming a federation. Each Autonomous Community
has been provided with their own organ of govemment (e.g. executive organs
such as a President, a Council of Ministers, and an Autonomous Administration)
and representative institutions (Autonomous Parliament). It is important to high-
light that the 1978 Constitution formally designates some of these Autonomous
Communities as “regions” while others are termed “nationalities:” this is a formal
recognition of certain obvious historical and linguistic realities (such as Catalonia’s),
but there was no intention that such recognition translate into practical distinc-
tions. Both types of Autonomous Communities are treated equally in the Consti-
tution. The Constitution does, however, anticipate that the aspirations for self-
government are not the same in all of the Autonomous Communities (from the
beginning, these were clearly greater in the Basque Country and Catalonia than in
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Extremadura) and, consequently, there is recognition of different degrees of au-
tonomy. In fact, today the degree of development of the self-rule political organs
varies greatly throughout the Communities, the Basque Country, Navarre and
Catalonia allegedly being the ones that have developed further. ‘

® The human right to self-determination is included in numerous international trea-
ties and has widely been called upon during the 20% century, This is shown by the
steep increase in the number of states: in 1946, there were 74 sovereign states;
today, there are 193. As mentioned above, this right is not recognized by the present
Spanish Constitution.

10 With the reestablishment of a democratic regime in Spain, the slow restoration
of the Catalan institutions of self-government started. The 1977 democratic elec-
tions in Spain, the reestablishment of the provisional Generalitat (the name of one
of the Catalan political institutions in the Middle Ages, which today refers to the
ensemble of present Catalan self-rule institutions) in the same year, the enactment
of the 1978 Spanish Constitution, and the 1979 Catalan Statute of Autonomy
(Estatut d’ Autonomia), and finally the 1980 Catalan legislative elections were the
milestones, which led to the reestablishment of autonomous political power in
Catalonia embodied in the Generalitat. The Estatut states that the Generalitat shall
be composed of three essential bodies: “the Parliament, the President of the
Generalitat, and the Executive Council or Govemment.” The Spanish Constitu-
tion and the Catalan Statute stipulate that the laws of Catalonia “shall regulate the
functioning” of these institutions.

11 “Spain and its Regions. Asking for More,” The Economist, April 4, 2003,

12 It is important to highlight that all Catalan pro-independence political and civil
groups only foresee an independent Catalonia as a full member of the European
Union.

136,361,365 according to the last available population census. See Assembly of
European Regions, <http://www.are-regions-europe.org/ VICARDS/pays/E/
CATAL html>

4 CIA World Factbook, <http://www.cia.gov/cia/publications/factbook>

15 These are Cyprus, Estonia, Latvia, Lithuania, Malta, Slovakia and Slovenia.

16 circa 40,000 sq km.

17 For a brief historical background, see Generalitat, <http.//www.gencat.es/historia/
aindex.htm>

18 This war, “La Guerra dels Segadors,” is the subject of the Catalan national
anthem.

1 Together with the Basque Country and Galicia, two Northern Spanish regions
with long-standing differentiated cultural traditions, as well as the other two re-
gions with Catalan-speaking populations, Valencia and the Balearic Islands.

2 For an overview of Gen. Franco’s repression of the Catalan culture and lan-
guage see: Josep Maria Solé i1 Sabaté, Cronologia de la Repressio de la Llengua i
la Cultura Catalanes (1936-1975) (Barcelona, Spain: Curiel, 1993).

2 Apart from the literary production in Catalan, there are many Catalan authors
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who write in Spanish, or who write indistinctively in Catalan and Spanish.

2 (Catalan is the tenth language into which the most books are translated world-
wide.

Z The rapid economic development during the 1960s resulted in mass migration
from other parts of Spain into Catalonia. This produced a dramatic demographic
change, by which Catalonia was transformed from a virtually monolingual society
to a de facto bilingual society. There had been significant migration from South-
ern Spain to Catalonia during the 1920s and before, but the levels of the 1960s
were unprecedented. As a result of this relatively recent migration process, ap-
proximately half of Catalans are today non-native Catalan speakers. At present,
the situation is accentuated by the new waves of immigration — one out of four
extra-E.U. immigrants into Spain settles in Catalonia (if they are from the Magreb
this proportion increases to up to two out of three).

% In 2001, the Catalan GDP per capita represented 122.2 percent of the Spanish
average (i.e. 22.2 percent higher than the average). By this count, Catalonia was
the fourth richest Autonomous Community in Spain, behind the Balearic Islands
(130.9 percent), Madrid (128.4 percent) and Navarre (123.6 percent). See FUNCAS
(Fundacién de las Cajas de Ahorros Confederadas) , <http://www.funcas.ceca.es>
% Spain'’s per capita GDP is nearly 87 percent of the E.U. average. For E.U. state
and regional GDP and other economic data, see the E.U. statistical service,
Eurostat,<http://europa.eu.int/comm/eurostat™>

% Ursula de Serrallonga, EI Déficit Fiscal de Catalunya amb Espanya: una Andlisi
Divulgativa (Barcelona, Spain: Ed. Portic i Omnium Cultural, 1999).

7 This is not true for the Autonomous Communities of the Euskadi (Basque Coun-
try) and Navarra, which for historical reasons have tax collecting powers. In fact,
the Basque model is often put forward by some Catalan nationalists as a potential
model for Catalonia. The tax relationship between Spain and the Basque Country
is governed by the Concierto Econdmico, or Economic Agreement. This Agree-
ment (whose origins date back to the second half of the 19th century, to the so-
called Fueros or system of Basque laws and historic rights) provides Euskadi with
the majority of the more usual revenues collected under a modem Treasury sys-
tem. The current special system is legally backed by the Spanish Constitution and
the 1977 Basque Statute of Autonomy and results in Euskadi having de facto its
own Autonomous Treasury, which allows it to exercise and develop independently
its competencies. In this context, the Basque Autonomous Government has the
power to regulate taxes and the necessary autonomy to manage and collect them.
Besides a series of general principles, rules on harmonization and standards gov-
eming collaboration, the Economic Agreement also contains the regulations that
determine when the Basque or common Spanish tax system prevails and which
admunistration is entitled in which cases to exact the taxes. As a part of this sys-
tem, Euskadi remits some of the taxes collected to the Spanish Treasury to cover
general expenditure on areas of interest of the Spanish state (including foreign
affairs, defense and the armed forces, customs and general transport). The contri-
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bution is known as the Cupo, or Quota, and the amount to be paid is set according
to its capacity, to its relative revenue. The Concierto Economico has recently been
re-negotiated between the Basque and Spanish authorities, as the previous one
expired in December 31, 2001.

2 de Serrallonga.

» The most recent thorough study on the Catalan fiscal imbalance appears to be
the following: Guillem Lopez Casasnovas and Esther Martinez, La Balang¢a Fis-
cal de Catalunya amb el Govern Central (1995-1998) (Barcelona, Spain:
Generalitat de Catalunya - Col‘lecci6 Institut d’Estudis Autonomics, 27, 2000).
The conclusions of this study are very similar to the work of various authors men-
tioned in other parts of this paper (namely, Antoni Castells, Ursula de Serrallonga
and Xavier Sala-i-Martin). Many points of this paper have been inspired by the
work of all these authors.

30 The last study by Guillem Lopez Casasnovas and Esther Martinez (2000) esti-
mates the fiscal deficit between 8.37 percent and 9.8 percent of the Catalan GDP.
Aband is given to reflect the different potential adjustments (referring to differen-
tial costs, taxes, social security, etc.).

31 Based on a Catalan population of 6,361,365.

32 For details on E.U.-wide comparisons, see: Antoni Castells, “Les Relacions Fiscals
de Catalunya amb Espanya” in G. Lopez et al., Catalunya i Espanya: una Relacié
Fiscal a Revisar (Barcelona, Spain: Editorial Proa and Omnium Cultural, 1998).
33 Atypical illustration of this is the example of highways: a disproportionate num-
ber of private toll-paying highways in Spain are in Catalonia, while most of the
rest of Spain enjoys toll-free highways.

34 Xavier Sala-i-Martin, interview in La Vanguardia, January 30, 2002,

35 Xavier Sala-i-Martin, “Catalanisme Obert al Segle XXI: I’Economia,” Confer-
ence organized by the Catalunya Oberta Foundation in Girona, Catalonia, Spain
on November 23, 2001, <http.//www.columbia.edu/~xs23/catala/articles/2001/
FCO>, 16-18.

36 With a GDP per capita at circa 170 percent of the E.U. average. This represents
a level circa70 percent higher than the actual current Catalan GDP per person.

37 This traditional argument goes as follows: thanks to a protectionist Spanish
government that did not allow products from other countries to enter the Spanish
market, the Catalan industry was able to develop in the 19% and 20% centuries.
Thus, the fiscal imbalance is a historical compensation for such a “debt.” This
argument ignores that protectionism has been a generalized policy in the world
until relatively recently and that Spanish protectionism protected not only Catalan
producers but also producers from all parts of Spain. Indeed, other parts of Spain
such as the Basque Country also developed significantly. It could actually be ar-
gued that Catalonia developed economically in spite of the Spanish government,
not thanks to.

38 For a more detailed discussion of the various economic arguments used against
the case for independence, which include solidarity, see Serrallonga.
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¥ For information on the European structural funds, see <http://europa.eu.int/
comm/regional_policy/index_en.htm>. Also see Carod-Rovira.
4 Sala-i-Martin,
4 Curiously enough, the current prime minister of Spain, José Maria Aznar, was
previously president of Castilla y Leon Autonomous Community.
“ The top ten world countries ranked by GDP per capita are as follows (2001):
Luxembourg, United States, San Marino, Switzerland, Norway, Monaco, Singapore,
Denmark, Hong Kong and Belgium. Only the United States and Belgium have
populations bigger than Catalonia, <http://www.globastat.com/e3.htm>
% CIA World Factbook.
# Professor Alberto Alesina has written extensively about this issue and his ideas
have inspired many of the points of this paper. See: Alberto Alesina, R. Baqir and
W. Easterly, “Political Jurisdictions in Heterogeneous Communities,” NBER Work-
ing Papers No. 7859 (August 2000); Alberto Alesina, R. Baqir and W. Easterly,
“Public Goods and Ethnic Divisions,” Quarterly Journal of Economics 114 (No-
vember 1999): 1243-84; Alberto Alesina and E. Spolare, “On the Number and
Size of Nations,” Quarterly Journal of Economics 112 (November 1997): 1027-
56; Alberto Alesina, E. Spolare and R. Wacziarg, “Economic Integration and
Political Disintegration,” NBER Working Papers No. 6163 (September 1997).
4 Today the Catalan economy has to support three different bureaucracies: Euro-
pean, Spanish and Catalan. Each of these administrations has several ramifica-
tions, which sometimes overlap with each other e.g. Spain’s Provincias or Delegados
del Gobierno overlap with many of the functions of the Catalan administration.
With full independence, Catalan citizens would only have to pay for a European
and a Catalan administration, getting rid of many inefficiencies.
% Cited in: “Little Countries. Small but Perfectly Formed,” The Economist, Janu-
ary 3, 1998.
41 Xavier Sala-i-Martin, “Autodeterminacion,” La Vanguardia, May 17, 2002.
8 A complicated word for a common-sense principle: The “principle of subsidiarity”
means that political action should be taken at the most appropriate politico-ad-
munistrative level, as close to the people as possible. It is expressed in the Maastricht
Treaty as follows: “In areas which do not fall within its exclusive competence, the
Community shall take action, in accordance with the principle of subsidiarity,
only if and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member states (...),” <http://europa.eu.int/en/record/mt/top.html>
It was set out as a guarantee of a more efficient Europe, closer to its citizens and
more respectful of local and national identities.

In addition to this, as discussed above, an independent Catalonia would benefit
from E.U. structural funds. For information on the European structural funds, see
<http://europa.eu.int/comm/regional_policy/index_en.htm>
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ARE U.S. CONCERNS WITH THE
INTERNATIONAL CRIMINAL COURT
JUSTIFIED?

By Richard C. Palermo, Jr.

Since its inception in 1998, the creation of the nternational
Criminal Court ( CC) has been hailed as a landmark event in the
development of international law. The court is the world’s attempt to
prosecute the perpetrators of crimes against humanity, the most promi-
nent examples of such crimes being ethnic cleansing and genocide.
From July to November 2002, discussions on how to structure the
ICC culminated in its creation through the ratification of the Rome
Treaty.

While the ICC in concept is a tremendous achievement, its
execution in practice leaves some critical issues unresolved that could
impact the court’s future credibility and effectiveness. Key objec-
tions from the United States have drawn the ire of the rest of the
world, particularly in Europe. With memories of the Kyoto Protocol
and the Anti-Ballistic Missile Treaty still fresh, many Europeans cite
the U.S. refusal to ratify the Rome Treaty that created the ICC as yet
another example of unilateral action from the arrogant global hege-
mon.

While admittedly the United States could execute its foreign
policy in a more diplomatic fashion, the cries of unilateralism are
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overblown. Moreover, European criticisms ignore the fact that the
Rome Treaty has some serious flaws that must be addressed or the
court’s future legitimacy may be questionable, at best. Several U.S.
objections, such as the omission of amnesties in the reconstruction
of democracies, are concerns all signatory states to the ICC should
address, as the inclusion of such items could potentially threaten
world peace and security.

Other issues specific to the United States relate to the country’s
status as the most visible, powerful nation on the planet. No other
state negotiates more peace settlements, assists with more humani-
tarian interventions and supports more peacekeeping operations.
Thus, no other state is a more visible target for public criticism than
the United States.

In the following pages, the key deficiencies of the Rome Treaty
will be reviewed in light of the counter arguments currently in the
public sphere of debate. The first section will provide a concise back-
ground on the court and its accomplishments to date. The second
section will cover three ‘general’ problems with the court — problems
the United States has noted, but that the global community should
be concerned with as well. Specifically, these issues include the fail-
ure to provide a clear and direct link to the U.N. Security Council,
the omission of national amnesties in the reconstruction of democra-
cies and the issue of including aggression as a crime. The final part
of the argument will deal with specific U.S. objections to the Rome
Treaty; the most important of which concerns the ICC’s universal
jurisdiction. This section will also address U.S. concerns with the
court’s potential subjectivity, particularly related to peacekeeping op-
erations, as well as the time period allotted for treaty amendments.
Currently, there has been little movement on these issues with the
rest of the world seemingly content to barrel ahead without the United
States. The harsh reality is that the ICC requires U.S. participation
far more than the United States requires the ICC, particularly regard-
ing enforcement.

A review of these issues will uncover a painful truth: moving
ahead without resolving the critical flaws of Rome is a tragic mis-
take.
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A Concist History or THE ICC

The end of World War II heralded a new age for the promo-
tion and protection of international human rights. The Nuremberg
Trials, established to punish those responsible for the Holocaust, and
the 1948 Covenant on Human Rights spawned a movement toward
protecting the rights of all peoples and punishing those who violate
international norms. At the same time, the seeds were planted for the
establishment of a permanent court to oversee such cases. Accord-
ingly, the United Nations General Assembly asked the International
Law Commission (ILC) to assess the viability of a permanent crimi-
nal court. Two draft statutes were written by 1953, but Cold War
politics prevented any real progress toward that end.!

With the fall of communism in 1990 and the collapse of the
Soviet Union shortly thereafter, a new window of opportunity for a
permanent court began to emerge. However, it was the brutal ethnic
civil wars of the 1990s that provided the key impetus for action.
With the outbreak of ethnic civil wars in the former Yugoslavia, work
began to make a permanent court a reality. The United Nations again
requested the ILC to draft a statute in 1992.

The International Law Commission and the Preparatory
Committee’s work culminated in the Diplomatic Conference in Rome,
where representatives from 150 states met to hammer out an agree-
ment on a statute to create such a court.? Negotiations ended in
1998 with the signing of the Treaty of Rome that established the
ICC. The ICC’s basic elements include 18 judges, elected by an ab-
solute majority vote of the states parties to the treaty by secret ballot.
These judges would hold office for a term of nine years and would
not be eligible for reelection.® It also includes executive organs, such
as the presidency, Pre-Trial and Appeals Chambers, Office of the
Prosecutor and Registry. Moreover, it allows for a prosecutor elected
by secret ballot by an absolute majority of the members of the As-
sembly of States Parties, as well as several deputy prosecutors, elected
in the same fashion from a list of candidates provided by the pros-
ecutor. The prosecutor and the deputy prosecutors hold office for a
term of nine years and are not eligible for reelection.
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The ICC has jurisdiction over all war crimes, both civil and
international, genocide (as defined by the United Nations), crimes
of aggression, crimes against humanity and crimes established un-
dertreaty provisions that may constitute “exceptionally serious crimes
of international concern.”

The establishment of the ICC includes notable achievements.
First, the elimination of Ad Hoc Tribunals is a significant advance-
ment in the process for prosecuting war crimes such as genocide.
The start-up process for an Ad Hoc tribunal is often cumbersome
and slow and has limits on ratione tempore and materiae (limits on
the period of time and material covered). The ICC will eliminate
these start-up issues, as well as enable prosecutors to try cases of
genocide that occur outside a state of war.’

Another advancement achieved at the Rome conference was
the addition of sexual offenses to the list of eligible crimes. Born out
of the brutal use of rape as a tool of terror in Bosnia and other parts
of former Yugoslavia, the ICC has the ability to prosecute such crimes
when used as a weapon of war.

Based on the Pinochet case, the culpability of military and
civilian leaders was clearly defined and broadened such that leaders
could not hide behind the actions of their subordinates. Under the
new ICC statute, the military commanders will be responsible for
controlling the actions of their soldiers out in the field. Further, civil-
ian leaders may not disregard or ignore the actions of their military
commanders.®

Lastly, the concept of “complementarity” defines the relation-
ship between the ICC and national courts. The essence of
complementarity is that the ICC should complement, rather than re-
place or supercede national courts. Thus, the primary responsibility
for enforcing the laws of war still resides with the national courts.”
This is a significant provision, as it allows national courts to investi-
gate and prosecute crimes that occurred within their jurisdiction un-
less the national court is unwilling or unable to handle the case ef-
fectively — a key difference between the ICC and the Rwandan and
Yugoslavian tribunals.®
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RoME TREATY CONCERNS

While the Rome Statute could be characterized as a signifi-
cant step forward from earlier attempts at international war crimes
tribunals, a debate persists about a significant number of structural
considerations.

Amnesties

The omission of amnesties is a critical point of debate, as the
resolution of many civil wars results from agreements to protect
former leaders from punishment. National reconciliation in Argen-
tina, Chile, El Salvador, and South Africa all concluded with some
form of amnesty arrangement for the past leadership. 1. William
Zartman, a pre-eminent scholar in the area of conflict management
and resolution, refers to the issue as one of the six dilemmas of con-
flict management: Justice vs. Peace.’ In violent ethnic conflicts, it is
often extremely difficult, if not impossible, to reach a lasting peace
settlement without sacrificing justice. As Zartman so aptly puts it,
“Peace is often the enemy of justice.”'® Interveners are frequently
faced with the choice of reaching peace agreements that, on one hand,
end the violence and save lives, and on the other hand, prosecute
those that may have committed particularly heinous crimes, such as
systematic rape, torture and forced disappearances. Additionally, there
may be risks of restarting the conflict, particularly in cases where a
mutually hurting stalemate does not exist.!! As Ruth Wedgwood,
director of the international law program at Johns Hopkins
University’s School of Advanced International Studies states: “One
must recognize that militaries can still attempt confrontation, hold-
ing local democracies hostage, making plain what the cost of any
prosecution may be.”?

Unfortunately, the negotiations in Rome failed to account for
the difficult issue of justice vs. peace. One counter argument made
by several authors states that the existing legal situation does not
allow for the possibility of respecting amnesties and uses the Am-
nesty International (Al) assessment of 1997 as a basis for their con-
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clusion.” The Al document states that “national amnesties and par-
dons which prevent the emergence of the truth and accountability
for serious violations of humanitarian law in international and non-
international armed conflict are inconsistent with the duty to bring
to justice those responsible for such crimes.”!* This argument ap-
pears to imply that it would be better for the killings, rapes, and
torture to continue as long as, when it is over, those responsible are
brought to justice, either within a national truth commission proce-
dure or by the use of force through the ICC.

Authors such as Gerhard Hefner, a member of the Austrian
delegation to the Rome Conference and a current member of the
International Law Commission, go a step further. He suggests that
the Pre-Trial Chamber will have the power to decide how to balance
the individual victims’ interests and the gravity of the crime against
the more general interest of justice. From this perspective, the judges
will be expected to decide “whether the interests in ensuring concili-
ation and a smooth transition of power by not instituting proceed-
ings will override the interests of those seeking justice without re-
gard to (shortsighted) political necessities.”*

Yet, it seems difficult to envision that the ICC can succeed
where its predecessors and other international bodies have failed.
One need only look at how the United Nations bungled the peace-
keeping mission in Rwanda or the negotiation process for the brutal
civil war in Burundi to have significant objections to the overly ide-
alistic (from a legal perspective) and simplistic argument that law-
yers know more about the inner workings and historical context of a
given conflict than anyone else. (In the case of Burundi, for example,
there were no fewer than nineteen different parties at the negotiating
table.’® The complexities involved in negotiating peace settlements
such as Burundi’s are immense. But the desire to make the peace
settlement completely just makes the process nearly hopeless.)

Opverall, the counter arguments put forth fail to acknowledge
the lessons taught by the most bitterly fought ethnic conflicts of our
time. As Zartman notes, “a conflict resolution that perfectly com-
bines peace and justice is as rare as other moments of perfection in
human action.”'” However, Gerhard Hefner, Kristen Boon, Anne
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Ritbsame and Jonathon Huston appear to imply that a balance be-
tween the two is not only realistic, but a necessary condition. Still,
the decades of experience of Zartman and other conflict resolution
experts indicate that justice must at some point be sacrificed to achieve
the greater aim of halting violence and achieving a lasting peace.
Moreover, no international body or court ought to then assess, post-
agreement, whether or not that agreement achieves an adequate or
acceptable level of justice. If the ICC started to review peace agree-
ments for a proper balance of justice and peace, it could be extremely
difficult for war-torn states to reach an acceptable peace accord in
the first place. We should not, as the Al report suggests, pursue jus-
tice at all costs, particularly if it sacrifices peace in the long run.

The Role of U.N. Security Council

Under the U.N. Charter, issues relating to international peace
and security are the strict domain of the Security Council. Neither
the General Assembly nor any other body may make recommenda-
tions or take action on these matters when the issue at hand is on the
Security Council’s agenda. Moreover, the Security Council frequently
acts in situations where international law is vague or still evolving.
Curiously, there is hardly any role carved out for the Security Coun-
cil in the Rome Statute.'® Proponents argue that the Security Coun-
cil can refer cases to the ICC under Article 13(b) of the Rome Statute
and that the Security Council has the authority to suspend the activi-
ties of the ICC. However, the statute requires that the Security Coun-
cil renew its suspension of ICC actions every twelve months, even if
a pending matter may have serious consequences on peace making
efforts in a particular conflict.”” While this may appear like a mere
formality, given that the Security Council’s membership rotates ev-
ery twelve months, it seems very likely that every time the Security
Council needs to vote on the suspension, it could be dealing with ten
new members. Noting the difficulty the United States had in con-
vincing the Security Council that it should act to enforce its own
resolutions regarding the disarmament of Iraq from September
through October 2002, going through the process of renegotiation
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every year could jeopardize existing arrangements. The Rome Stat-
ute also limits this authority by forbidding the suspension of a case
for more than twenty-four months, further restricting the Security
Council’s role.*

A further complicating factor is the Security Council’s abil-
ity to vote down a motion to send a case to the ICC, even though the
ICC prosecutor, with authority to act in complete independence, still
can take action on the matter.?! While the prosecutor may eventually
be challenged and investigations blocked by the Pre-Trial Chamber,
the actions of the prosecutor could disrupt a delicate negotiation pro-
cess and damage an opportunity for a cease-fire or achievement of a
peace accord. Marc Grossman, the U.S. Under Secretary for Politi-
cal Affairs notes that the power given to the ICC prosecutor elimi-
nates the existing system of checks and balances and essentially
usurps the authority of the Security Council.?

A final point, noted by Wedgwood, addresses the question of
the ICC’s legal authority to limit the power of the Security Council.
Wedgwood states that Article 103 of the U.N. Charter “gives pri-
macy to the Charter over any other treaty obligations,” and that a
precedent has been set by past Security Council actions relating to
matters of interational peace and security.?® Therefore, it is pos-
sible that the compromises reached in Rome may be in direct viola-
tion of the U.N. Charter.

The creation of the ICC would have been a significantly more
productive process if more thought had been given to the role of the
Security Council before the treaty was signed. As Wedgwood notes,
five weeks of debate (the length of the Rome Conference) hardly
seems enough time to decide such a complex and critical issue.?
The large number of Security Council sponsored actions, particu-
larly in peacekeeping operations, over the past ten years reflects the
need to maintain the security apparatus established under the U.N.
Charter. The current Iraqi crisis underscores the need for the cred-
ibility of the Council to be preserved. Ifit is continually undermined,
or its authority diminished, the risk of irrelevance will become very
real.
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Inclusion of Aggression as a Crime

There was considerable debate at the Rome Conference about
the inclusion of aggression as a crime. Even well-known human rights
groups, such as The Lawyers Committee on Human Rights, disagree
with the inclusion of aggression as a crime. Their main argument is
as follows: There is currently no legally binding definition of aggres-
sion for the purposes of determining individual responsibility.?* While
many point to the definition offered in United Nations General As-
sembly (UNGA) Resolution 3314 from December 1974, this defini-
tion of aggression is concerned with state actors, not with individu-
als.? This fact supports the call for the Security Council’s role to be
more clearly defined, as the Security Council has the responsibility
for dealing with matters of aggression between states.”” However, if
one attempts to apply the U.N. definition to an individual or a terror-
ist organization such as al Qaeda, the issue becomes more compli-
cated. Attempting to prosecute individuals regarding a crime of ag-
gression would be a highly political and subjective affair not exactly
following the high moral and legal standard for a just and fair pros-
ecution.

Moreover, according to the Lawyers Committee, “the mecha-
nism for establishing accountability for aggression under the draft
statute would undermine the independence of the court.””® Accord-
ing to Article 10 (2) of the statute, the court cannot review a com-
plaint unless the Security Council has determined that an act of ag-
gression has been committed by the state involved in the complaint.
This begs the question as to whether or not the ICC could find an
individual ‘not guilty’ of aggression given the Council’s determina-
tion.” In other words, if the Security Council finds a state guilty of
aggression, the court would be hard pressed not to find the indi-
vidual or individuals responsible for the aggression guilty. The abil-
ity of the accused individuals to receive a fair trial would thus be
severely limited.

Wedgwood makes a more radical argument, suggesting that
the crime of aggression was put in the final text merely to gain sup-
port of Southern Hemisphere states and that the common belief is
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that it would be impossible to get seven-eighths of the Rome Treaty
parties to agree on a common definition of aggression. Rather, she
argues that it was simply a matter of goodwill and that the court will
never hear complaints of aggression.®® If this is true — her cynicism
aside — incorporating such a controversial crime into the statute calls
into question the credibility of the treaty itself. Such an important
institution ought to be founded on more concrete principles than
simply goodwill, especially given the principled and idealistic argu-
ments put forth by many proponents of the court.

U.S. OBJECTIONS

The objections of the United States to the ICC form a major
part of the current academic debate on the court’s viability. The most
prominent issues address universal jurisdiction, potential abuse of
the court and the length of the consideration period for treaty amend-
ments.*!

Universal Jurisdiction

One of the key U.S. objections concerns the concept of uni-
versal jurisdiction. The ICC is the only international treaty or cov-
enant that covers sovereign nations’ citizens who have not ratified
the treaty. The U.S. government argues that the ICC, or any interna-
tional body, cannot legally create an international institution that “can
exercise powers in relation to nationals of states that are not party to
the arrangement.”* This basic principle implies that states are not
obligated to take part in any international body. From this perspec-
tive, the ICC statute appears to run counter to this principle.

While several treaties have used universal jurisdiction for en-
forcement purposes — such as those designed to combat terrorism —
this provision has typically been reserved for national courts and
between treaty parties. Wedgwood argues that the use of universal
jurisdiction has been “measured,” not only for criminals, but also in
the operational law of war.3® She notes that neither the four proto-
cols of the Geneva Conventions of 1949 nor the Hague regulations

116



Richard C. Palermo, Jr.

directly grant universal jurisdiction and therefore the ICC statute
creates a form of universal jurisdiction that is entirely new.>* Inter-
estingly, the European Court on Human Rights operates like other
international bodies; its authority only covers states that are party to
the treaty.

One could argue that the Ad Hoc tribunals, such as the spe-
cial tribunals created for Yugoslavia and Rwanda, were international
institutions established without the consent of either nation. How-
ever, there is a critical difference. First, the special tribunals were
created by the U.N. Security Council under the powers granted un-
der Chapter 7 of the U.N. Charter.* Since both nations were parties
to the U.N. Charter, and decisions by the Security Council are bind-
ing on member states, these states were subject to the tribunals, with
or without their explicit consent.*

One could argue that the ICC was created by “an act of inter-
national lawmaking by virtually all states.”* Yet many other treaties
created by virtually all states are not legally binding, nor are those
states’ citizens subject to their jurisdiction. Even signing a treaty or
covenant does not make a state legally bound to its stipulations. Only
when a treaty is ratified does it become legally binding by the signa-
tory, and only after it has been ratified by a minimum number of
states. In the case of the ICC, there were sixty ratifying states. Chang-
ing the treaty acceptance procedure sets a new and dangerous prece-
dence.

The United State’s most forceful objection to universality con-
cerns the strain it may place on American military engagement around
the world. The U.S. position as the world’s policeman places it in a
difficult position vis-a-vis the ICC. Take, for example, the 1999 NATO
action in Kosovo and the recent action in Afghanistan, both of which
highlight the complexities of modern warfare. As Wedgwood points
out, whether a war is just or not is a separate issue from whether the
means are just.® Thus, in a more unpopular war, accidents or the
limits of the use of justifiable force may be turned into larger legal
quarrels.

Thomas W. Smith recently elaborated this point in an article
on the use of high-tech weapons and infrastructural violence. In the
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article, he points to the potential legal complications regarding mili-
tary strategy in the 21* century. He questions the legitimacy of tar-
geting infrastructure such as roads, bridges and electricity grids in
warfare, as well as the limits of the destruction.>®* The Kosovo action
calls this out even more, as NATO had to limit types of munitions
and fly at certain altitudes. Had the conflict been less popular, or
wholly unpopular, could the U.S. military planners and NATO joint
command have been brought before the ICC? These questions are
not insignificant given the potential for future, more asymmetrical
conflicts the United States may be involved in over the next two to
three years. Thus, the existence of the ICC in its current form could
actually act as a deterrent against humanitarian interventions that
could save millions of lives.

Potential for Abuse

The U.S. objection regarding abuse is directly related to its
objection to the court’s universality. The United States takes issue
with the lack of checks and balances to ensure that prosecutions are
just.® Without such protections, for example, there exists a poten-
tial for politicized prosecutions of U.S. soldiers participating in peace-
keeping efforts. Normally, under U.N.-sponsored peacekeeping ac-
tions, the United Nations establishes an agreement with the host state,
known as a Status of Forces Agreement (SOFA) that exempts its
peacekeepers from criminal jurisdiction. In other words, soldiers have
basic immunity from prosecution in the court system of the host
state. These arrangements are covered under the Convention of the
Privileges and Immunities of the United Nations, which provides
immunity from prosecution for U.N. officials and agents.*

In situations where these arrangements do not exist, the states
contributing troops make agreements with the United Nations that
stipulate the contributing states’ jurisdiction over the troops they
contribute.> However, the ratification of the Rome Statute now ex-
poses peacekeepers to potentially malicious prosecutions. The Stat-
ute, in effect, conceptually creates a new universal jurisdiction as
mentioned in the previous section.
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While it would appear that the United States is no more sus-
ceptible to this than other nations, the United States is currently the
most powerful and visible actor in the international arena, thus ex-
posing its citizens and soldiers to the jurisdiction of the court on a
broader basis than most other states. The action in Kosovo is an
excellent example of an incident in which the United States took
action, along with its NATO allies, despite objections from several
European nations, mostnotably Germany and Russia. Given the loose
definition of ‘aggression’ mentioned earlier, could U.S. actions have
been considered aggression under the Rome Statute? While most
experts view the NATO action as justified in attempting to protect
the Kosovar Albanians from ethnic cleansing and other atrocities,
prosecutors under the Statute were granted the right to initiate their
own investigations and indictments, propri motu.* With ninety in-
cidents of civilians being killed in the NATO bombing campaign, is
it not possible, the United States argues, that an overzealous pros-
ecutor might target American forces or individual officials?

Proponents of the Statute argue that this is an extremely un-
likely scenario, first, because the court and its prosecutors will be
focused on the most heinous of crimes as defined by the Statute.
However, aggression is one of those crimes. With this vague defini-
tion and anti-American sentiment on the rise, it appears that this
scenario could be more likely than proponents care to admit.

Proponents also point to the fact that the prosecution must
first be approved by the Pre-Trial Chamber of the Court, which con-
sists of three judges.* This plurality of opinions, coupled with the
principle of complementarity, would prevent such cases from pro-
ceeding and actually being heard by the court. While this may be
true, damage could be done to the cohesiveness of public and politi-
cal support for a humanitarian military intervention if cases investi-
gated by a prosecutor were made public. In the Kosovo intervention,
the NATO allies were often at odds over issues of targeting and the
types of munitions to use, as well as civilian casualties, among oth-
ers. Further, there were significant anti-NATO protests across Eu-
rope, particularly in Germany.* Had the ICC existed then and a pros-
ecutor began an investigation, it could have effectively splintered
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the Allies’ resolve and the intervention may have failed to achieve
the success many claim it was today.*

The U.S. fears about this aspect of the Court’s potential abuse
were reinforced after the NATO air campaign in December 1999,
when a group of Russian legislators and legal experts instigated an
investigation of NATO allies committing war crimes in Yugoslavia
under the Intemational Criminal Tribunal for the former Yugoslavia
(ICTY). While the case was not pursued, it indicated the potential
for abusive prosecutions, particularly before a court not covered un-
der the auspices of the U.N. Security Council.’

However, the United States has taken the step to negotiate
individual immunity agreements for its soldiers with each European
state. While the United States successfully convinced many states to
agree on immunity arrangements, several states, such as Croatia, re-
fused to sign any such arrangements. Additionally, the European
Union threatened states that did not wish to enter into these arrange-
ments with the possible delay of their chances at E.U. accession.
This placed further pressure on the status of the immunity arrange-
ments.”® At the time of this writing, the impact of these states’ refus-
als to sign immunity agreements remains unclear.

Treaty Amendments

The final objection to the Rome Statute is the fact that treaty
amendments will not be considered or discussed for seven years.
Moreover, while the statute stipulates that amendments to the treaty’s
scope of crimes will apply to signatories and non-signatories alike,
if a state party who signed the treaty votes against the amendment,
the changes will not apply. Non-signatories may then be held to a
broader scope of crimes than the signatories themselves. While some
argue that this is an incentive to sign the treaty, this logic fails to
incorporate the practical political realities for nations where public
support for the ICC is limited. It also ignores the impacts of overseas
military commitments that may complicate the ratification process,*
notwithstanding the fact that no other treaty mechanism exists that
works in the manner as the Rome Treaty.

120



Richard C. Palermo, Jr.

The seven-year waiting period for any amendments is par-
ticularly problematic for the still-undetermined definition of aggres-
sion, as noted in the example of the NATO air campaign in the previ-
ous section. The inability to make adjustments to the treaty will make
it difficult, if not impossible to obtain U.S. acceptance and ratifica-
tion of the Statute. While the United States continues to play a criti-
cal role in the actual enforcement of ICC decisions, its acceptance or
rejection of the ICC could determine the court’s future.®® While this
is not to say that the treaty should be changed at the whim of the
United States, it does indicate that it should warrant further negotia-
tion and flexibility to reach mutually agreeable compromises.

Furthermore, the proscription of possible amendments is baf-
fling, given that even staunch supporters agree that the ICC is a work
in progress and will evolve over time. Clarification of definitions,
problems of enforcement — particularly if a state chooses to ignore
the rulings of the court — among other issues, will be undoubtedly
refined over time. To limit this process by time and/or by its applica-
bility appears to make it more difficult for some states to join the
ICC.

Interestingly, little has been written in response to such criti-
cisms. In their response to Wedgwood’s article on the American view
of the ICC, Hafner and his colleagues fail to mention the question of
amendments.

CoNcLusION

As stated at the outset, there are several significant challenges
that confront the new ICC as it begins its first year of operation.
These are real challenges that could affect the very future of the court.
In particular, the issues regarding the role of the Security Council,
the definition of aggression, and the potential for abusive prosecu-
tions threaten not only the credibility of the court but the future of
humanitarian interventions. While the world desperately wants to
avoid another situation such as occurred in Rwanda in 1994, keep-
ing the Rome Treaty in its current state could actually encourage
more atrocities. World leaders may hesitate to intervene or avoid
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intervention altogether and allow the various types of heinous crimes
to be committed that the court was created specifically to deter.

Unfortunately, there has been little progress recently in re-
solving the inherent flaws of the ICC Statute. Worse, in the past few
years it has become popular to marginalize U.S. policies or to char-
acterize its actions as ‘unilateral,” ‘hegemonic,” and ‘exceptionalist,’
rather than actually listen to and internalize the U.S. objections and
negotiate a compromise. To this author, it appears all too easy to
label the United States as uncooperative and to publicly denounce
its opposition to the ICC as a strand of unilateralism. These argu-
ments may hold some merit, although not from the perspective of
U.S. action, but through the manner in which it executes its policies.
Many critics point to the U.S. departure from the Kyoto Treaty on
greenhouse gas emissions and the Anti-Ballistic Missile (ABM)
Treaty as ammunition to support their case that the objections to the
ICC are of the same nature. Yet this argument conflates radically
different, highly politicized decisions in which the United States
voiced valid concerns.”

Would it not be significantly more productive to engage in
discussions and insert more flexibility into the amendment process
to allow refinements to the treaty? It appears that tightening up the
treaty’s language would not only facilitate the ratification by mem-
ber states who have yet to do so, but would also strengthen the agree-
ment as a whole which in turn would bolster the credibility and en-
forceability of the court’s judgments. The treaty laid an excellent
foundation from which to build. It is now time to finish the job prop-
erly and to construct an ICC that will function properly within the
current parameters of international law and the global security archi-
tecture.
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WHAT’S WRONG WITH
CONTAINMENT?

By David Hallisey

The United Nations Security Council “... decides to remain
seized of the matter.” Such are the concluding words of United Na-
tions Security Council Resolution (UNSCR) 1441, unanimously
approved in November 2002, to address the “... threat of Iraq’s non-
compliance and proliferation of weapons of mass destruction ...”.
But this is by no means a first. Remaining “seized of the matter” is
also the conclusion of UNSCR resolutions 678, 686, 687, 688, 707,
715, 949, 986, 1051, 1060, 1115, 1134, 1137, 1154, 1194, 1205, and
1284, which span more than a decade of diplomacy. Other common
language resonating throughout these resolutions point to Iraq’s ac-
tions that “threaten international peace and security” and call for
Saddam Hussein to “unconditionally agree,” allow “immediate, un-
conditional and unrestricted access,” and provide “immediate, com-
plete and unconditional cooperation.” Additionally, the resolutions
repeatedly “condemn” or “deplore” Iraq’s “clear and flagrant viola-
tions,” “continued violations,” “totally unacceptable contravention
[of its obligations],” and, as far back as 1998, warn of “the severest
consequences” for further non-compliance. As for “material breach,”
this was already acknowledged in UNSCR 707 in August 1991, just
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four months after the signing of the cease-fire agreement. In total,
there are seventeen binding Security Council resolutions on this re-
curring theme, thirty statements from the president of the U.N. Se-
curity Council regarding Saddam Hussein’s violations, and an addi-
tional twenty-eight resolutions regarding U.N. sanctions.! The U.N.
Security Council appears convincingly “seized of the matter.” But
seized to what, exactly?

Reading through the resolutions provides a framework of his-
torical developments in Iraq, as well as an interpretation of future
courses of action. For instance, there is no doubt that the Security
Council believes Iraq, in its current state, poses a grave threat and
that it must be disarmed. That has never been nor the issue at hand.
What is in question now is how to achieve disarmament.

Options in Iraq are generally reduced to diplomacy or the use
of force. The first option calls for continued containment, while the
second calls for military intervention. It is easy to question and criti-
cize the second option, as it carries with it the almost certain cost of
human lives and, simultaneously, the uncertainty associated with the
‘fog of war.” In contrast, the first option appears to avoid such costs,
as it is crafted to rely on means such as deterrence, inspections, sanc-
tions, and international pressure to achieve its aims — in this case,
the disarmament of Iraq. These tools of diplomacy are usually suc-
cessful, namely because they are backed by the credible threat of
force in the event of non-compliance. Thus, the first option is able to
find legitimacy and effectiveness vis-a-vis the second. In cases where
diplomatic efforts fall short of their aim and are not reinforced with
action — as is currently the situation in Iraq — then the costs of sus-
taining such efforts can prove severe.

What exactly are the costs of continued containment in Iraq?
Certainly there are basic economic costs to consider, but there are
also other, less tangible (and yet more crucial) prices to pay, as well.
Specifically, there are substantial opportunity costs of sustaining a
stalled policy, coupled with severe credibility costs of inaction. Be-
fore discussing each, however, it is helpful to understand the nature
of diplomatic containment in Iraq and its shortcomings to date.
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CONTAINMENT

The policy of containment in Iraq over the last twelve years
centers on three principles: unfettered access to Iraqi weapons by
U.N. weapons inspectors to provide transparency, economic sanc-
tions to induce compliance, and a military presence to enforce a no-
fly zone. These three pillars, taken individually or collectively, are
not necessarily a failure, but in over twelve years of application (in
varying degrees), they have exhausted their usefulness and have not
succeeded in achieving their ultimate goal of disarmament. As con-
tainment continues to miss the mark, both tangible and intangible
costs continue to mount.

INSPECTIONS

At the end of the Gulf War in 1991, the cease fire agreement
(UNSCR 687) called for the disarmament of all of Iraq’s Weapons of
Mass Destruction (WMD) and medium to long-range ballistic mis-
siles (missiles with a range greater than 150km), both of which
Saddam employed in the past against his own population, as well as
against his neighbors in the region. This disarmament was to be
achieved through an unprecedented level of access to Iraqi military
sites, personnel, and records to ensure full compliance, as well as to
prevent future rearmament. The need for such unprecedented access,
however, placed the success or failure of the inspections directly in
the hands of Saddam, for he was the one who ultimately had to pro-
vide the requisite cooperation. Armed with such unilateral power, it
is no surprise that Saddam’s ‘unconditional’ compliance was never
forthcoming. Compliance, therefore, is the principal weakness of this
first pillar of containment.

Security Council resolutions and warnings for Iraq to pro-
vide access to weapons sites, presidential palaces, scientists, and
documents frequently passed unheeded or met with delays and resis-
tance. In many cases, Iraq’s interpretation of ‘unconditional coop-
eration’ went beyond mere hindrance and included hostile threats
and use of force, such as firing warning shots, or attacking U.N.
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inspectors taking photographs.? Even so-called improvements in
cooperation do not reflect the unconditional level called for over the
last twelve years. Scientists are yet to be interviewed outside Iraq
with their families and valuable reconnaissance flights are negoti-
ated, rather than granted.

In 1998, Saddam ceased all cooperation with inspectors and
forced them to leave Iraq. Therefore, for more than four years, Iraq
was left without any monitoring or accounting of its weapons pro-
grams. Prior to leaving the country, the chief weapons inspector at
the time, Richard Butler, was confident of the existence of chemical
and biological weapons that had yet to be destroyed, including 400
biological weapon-capable bombs; 2,160 tons of growth media ca-
pable of producing 26,000 liters of anthrax (three times the amount
Iraq declared); 1,200 liters of botulin toxin; 5,500 liters of clostridium
perfrigens (sixteen times the amount Iraq declared); 15,000 artillery
shells capable of delivering nerve agents; 550 shells filled with mus-
tard agents; and 30,000 empty munitions that could be filled with
chemical agents.> To believe that Saddam subsequently abolished
these programs and weapons on his own accord (or that he intends to
now) is purely wishful thinking. Even Hans Blix, in his recent re-
ports to the Security Council, shares the same concern with regard to
Iraq’s claimed unilateral destruction of biological agents.* Comment-
ing on the overall inspections process, Butler stated, “Iraq’s record
with dealing with inspectors ... was very bad. Iraq cheated and de-
ceived the inspectors, and it’s not easy to think that they would be-
have differently in the future. The new inspectorate, which was es-
tablished to replace the previous one, has much weaker powers than
those under which I operated. There is, therefore, considerable doubt
... that future inspections would be very effective.”’

Lacking true cooperation, inspections cannot find what
Saddam does not allow to be found. Although those who champion
the merits of these inspections point to the large quantities of arms
destroyed under the auspices of inspectors, in reality, the greatest
gains in this direction are a direct result of Iraqi defectors and intel-
ligence work. These sources provided critical information that then
led inspectors to their ‘goal.” In other words, inspectors cannot dis-
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arm Iraq, they can simply oversee it with a cooperative regime.

Inspections and verification do have their usefulness when
operating under supportive governments. They helped achieve suc-
cessful disarmament in cases such as South Africa, Ukraine, and
Kazakhstan, but these models all had cooperative agents at the helm,
not Saddam Hussein. An International Atomic Energy Agency (IAEA)
report from 1994 summarizes South Africa’s nuclear disarmament
and verification by stating, ... the results of extensive inspections
and assessment, and the transparency and openness shown, have led
to the conclusion that there were no indications to suggest that the
initial inventory is incomplete or that the nuclear weapons program
was not completely terminated and dismantled.”® Unfortunately, in
over twelve years, the IAEA has never come close to such encourag-
ing language in reporting on Iraq’s programs.

The United Nations should not be faulted for initially adopt-
ing arobust inspection policy in 1991, but after countless violations,
conditional demands and a persistently disingenuous regime, the
international community is long overdue in changing its course. When
cooperation is non-existent, inspections are non-effective in disar-
mament. In 1991, some believed the inspections process should take
only a matter of months, assuming the minimum levels of coopera-
tion. Twelve years later, it continues with merely relative or incre-
mental declarations of ‘progress’ and ‘achievement’ in cooperation,
but still no transparency and, therefore, no disarmament.

SANCTIONS

The second pillar of containment is in the form of UNSCR
661, adopted in August 1990, which imposed sanctions on Iraq after
its invasion of neighboring Kuwait. Sanctions, however, were not a
tool with which the United Nations had a great deal of experience,
especially in understanding near and long-term effects. Accordingly,
in March 1991, the United Nations dispatched an inter-agency mis-
sion to look into the humanitarian needs of Iraq, especially in light
of its eight-year war with Iran that concluded in 1990 and the Gulf
War that ended just the month before. The mission concluded: “...
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the Iraqi people may soon face a further imminent catastrophe, which
could include epidemic and famine, if massive life-supporting needs
are not rapidly met.”” In response, the United Nations offered pro-
grams for Iraq to sell limited quantities of oil to generate revenues in
order to meet its domestic needs. The government of Iraq repeatedly
declined these offers. Eventually, the government agreed and an “oil
for food” program was implemented in December 1996 after more
than five years of unnecessary hardship on the Iraqi people.

Although this program originally contained caps and quotas
on oil sales, today there is no limit to how much oil Iraq is allowed to
sell under oil for food’ in order to meet national requirements. Addi-
tionally, the term ‘oil for food’ may be misleading, as the program
includes provisions not only for food, but also health, transporta-
tion, oil production, water and sanitation, agriculture, electricity, tele-
communications, education, residential construction, internally dis-
placed persons (IDPs), and even land mine clearing operations. De-
spite the program’s comprehensive reach, containment through sanc-
tions is under heavy criticism for causing suffering of innocent Iraqi
citizens. The number of deaths related to sanctions is disputed and
varies from the hundreds of thousands to over one million, but the
controversy is enough to diminish international support for the pro-
gram. :
On the other hand, many believe that Iraq has the resources
to control needless suffering and the United Nations insists that sanc-
tions can be lifted once Iraq demonstrates compliance with previous
enacted resolutions, something which has not happened to date. Ad-
ditionally, between 1993 and 1998, Iraq covertly negotiated contracts
with more than 500 companies for a variety of prohibited items, in-
cluding rocket motors, fuels, and gyroscopes.® Meanwhile, several
countries such as Russia, China, Germany and France have reestab-
lished more normal business relations with Iraq outside of the rules
of the sanctions. Such unraveling tends to discount calls for alterna-
tives such as ‘smart sanctions, in which the international commu-
nity would voluntarily police itself from trading prohibited items
with Iraq.

More important, however, is Saddam’s own ability to sub-
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vert the sanctions for his personal gain. Most notable is Iraq’s abil-
ity to sell oil outside the U.N. program and, therefore, outside the
oversight and controls of appropriating revenues where they are
needed most. This is accomplished by smuggling the oil out of Iraq
through well-established land and sea routes. Like other obstacles in
the Iraqi issue, this is not a new problem. It began very early in the
containment process and has endured for more than a decade.

According to State Department figures, illegal oil flow via
sea routes known as the ‘smuggler’s superhighway’ averaged ap-
proximately 100,000 barrels per day in January 2000.° The figures
tend to rise and fall with various factors, but the revenues generated
from this oil go straight into Saddam’s treasury. According to a BBC
report, these revenues (from sea smuggling alone) were estimated to
be as much as one billion dollars a year.!° Additionally, Saddam’s
regime is well known to have sold U.N.-approved oil contracts with
an unapproved premium attached, as well as reselling humanitarian
goods with a significant mark-up.

Unfortunately, there is little evidence to suggest that Saddam
is using any of these extra revenues to help the humanitarian situa-
tion in his country — a situation in which over half the population in
rural areas does not have access to safe drinking water and 70 per-
cent of children’s deaths are due to diarrhea or respiratory problems,
both of which are easily preventable.!! There is evidence, however,
that he is spending on lavish palaces and personal aims, including
dozens of newly constructed “villas,” complete with gold fixtures,
imported marble, man-made lakes, waterfalls, and zoos.!> Some of
these palaces are reported to be as extravagant as Versailles. How
does an economy such as Iraq’s support such luxuries while the popu-
lation suffers? This situation can only be achieved by Saddam’s di-
rect and indirect undermining of the Security Council’s sanctions
program. ”

The net result is that today, the U.N-mandated sanctions have
more to do with unintended consequences for the Iraqi people and
less to do with achieving their aim of coercion to disarm.
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No-Fry ZoNE (MILITARY PRESENCE)

A containment policy for Iraq is often compared to keeping
Saddam in a box. Inspectors and sanctions help to disarm him in that
box and as long as he is there, what harm can he do to international
peace and security? As it turns out, quite a bit.

Immediately after the 1991 Gulf War, despite a battered army,
a U.N. footprint in the country, and economic sanctions in place,
Saddam was still able to use his military to repress ethnic groups in
the north and south of Iraq — namely the Kurds and Shiite Muslims.
U.N. Security Council Resolution 688 was issued in April 1991 to
demand an end to this repression. As a result, a third pillar of con-
tainment, a U.S./U.K." enforced no-fly zone in northern and south-
ern Iraq, was installed. The no-fly zones prevent Iraq from flying
aircraft or helicopters north of the thirty-sixth parallel or south of the
thirty-third parallel, an area encompassing approximately 62 per-
cent of Iraqi territory,'* especially where ethnic groups are concen-
trated. Overall, the northern and southern no-fly zones, patrolled on
a daily basis for over ten years, have proved helpful in preventing
Saddam from mobilizing his military against ethnic groups or neigh-
bors, but cannot prevent other means of repression, such as police
brutality, or security threats like those stemming from weapons of
mass destruction.

Although a helpful tool in containing Saddam, the no-fly zones
do not induce disarmament. Additionally, these U.S./U K. military
operations are wrought with controversy and lack international sup-
port. The reason for this controversy is that in implementing the no-
fly zones, the United States refers to UNSCR 688, which demands
that Iraq end repression of its population, as well as pointing to the
cease-fire agreement (UNSCR 687), which forbids Iraq from inter-
fering with allied air operations over the country. However, because
UNSCR 688 was not passed under Chapter VII (peace and security)
provisions, other countries do not hold the same interpretation that
military action is permitted to enforce its terms. '

As a result, Saddam exploits this lack of international sup-
port and is emboldened to provoke attacks against U.S. and British
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aircraft on patrol. When fired upon, the pilots fire back at the anti-
aircraft batteries on the ground, invoking rights of self-defense. If
the no-fly zones were fully backed by the United Nations, however,
firing upon the aircraft would be akin to an act of war, rather than
just another ‘incident’. These incidents occur on such a regular basis
that they are now routine. In the first seven months of 2001 -in the
southern no-fly zone alone, there were as many as 370 provocations. !¢
In essence, an entire generation of Navy and Air Force fighter pilots
has been groomed under a decade of daily enforcement of the no-fly
zones. Although no American or British aircraft have been lost to
date, the risk is always present and increases with time — highlight-
ing, again, the dangerous costs associated with the interpretation of
words.

Despite containment, Saddam still finds sufficient maneuver-
ing room with respect to inspections, sanctions and the no-fly zone
through acts of propaganda, repression, defiance and even terror-
ism. In fact, in over ten years, Saddam has managed to violate every
measure of the original cease-fire agreement of 1991. These mea-
sures range not only from disarmament issues, but also the return of
Kuwaiti prisoners of war and information on unaccounted for or dis-
placed persons. An Amnesty International report ranks Iraq as the
worst country in the world in terms of missing persons.!” Further-
more, in 1994, Saddam tried to mass troops again near the Kuwaiti
border, similar to his build up prior to the 1990 invasion of that
country, and in 1993, his intelligence service was linked to an assas-
sination plot against George Bush when the former U.S. president
was visiting Kuwait. More recent evidence suggests continued ties
to terrorism, the most open of which is his well-advertised
U.S.$25,000 payments to families of Palestinian suicide bombers.

Additionally, for almost 30 years, Saddam has sought to make
Iraq a nuclear-armed state, able to assert sweeping power over the
entire Middle-East region. Within the last twelve years, under closer
scrutiny, inspection and supervision than any country in history, the
IAEA and UNSCOM have repeatedly underestimated or grossly mis-
calculated Iraq’s nuclear weapons program and progress, thanks to
Saddam’s lack of cooperation. Simply stated, U.N. inspectors do not
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have an accurate picture of Saddam’s nuclear, chemical or biologi-
cal programs, nor will they be able to achieve it through contain-
ment.

CosTts

Saddam’s box, therefore, is not airtight. In fact it is riddled
with holes in that inspectors require an ever-elusive degree of coop-
eration, sanctions are circumvented and undermined, and the no-fly
zone lacks U.N. support and legitimacy. In such a scenario, contain-
ment does not equate to compliance and disarmament — not in twelve
years of trying, nor in the future. Usingresolutions and containment
alone, the United Nations cannot inspect, coerce or deter Saddam
into compliance and so until the United Nations is willing to enforce
its words, or as long as Saddam remains in power, a stalemate en-
sues. The Clinton administration recognized this dilemma, as did
the Congress, when it adopted an official policy of regime change in
Iraq, titled House Resolution 4655, “The Iraqi Liberation Act of
1988.” Perhaps the more appropriate questions are not, “Why Iraq?”
and “Why now?” but rather “What next?” and “Why this long?”

In Iraq, continued containment cannot achieve its aims. In-
stead, such a policy erodes the cohesiveness of the international com-
munity. On the whole, this policy requires paying out over time the
cost of lost opportunities and the cost of lost credibility, exacting a
near unbearable toll on the future.

Lost OPPORTUNITIES

For the last half of the twentieth century, the United States
maintained an interest in ensuring stability in the Gulf region due to
the geographic significance of the area and the world’s need for se-
cure oil supplies. Prior to 1991, this usually amounted to an “over
the horizon” presence — out of the way, but close enough to respond
to a crisis. However, since Iraq’s invasion of Kuwait, and at the
request of other nations in the region, the United States built up size-
able military forces in countries such as Saudi Arabia, Bahrain and
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Kuwait itself. The United States also committed to maintain at least
one Carrier Battle Group in the immediate area, 365 days a year.
These forces provide regional security for many of Iraq’s neighbors
and also serve as a means of enforcing the pillars of containment.
But what would these forces be doing if there were a previously dis-
armed and non-threatening Iraqi regime? It is hard to say, but hav-
ing to provide security, deter aggression, and enforce the last twelve
years of containment in the region might not have had the same pri-
ority or borne the same costs.

Perhaps a secure and peaceful Iraq could have yielded better
or more productive engagement elsewhere in the world by both the
United States and the international community. More proactive or
timely attention in areas such as Chechnya, Somalia, Rwanda, Bosnia,
Israel-Palestine, East Timor, the Kosovo, Kashmir, Columbia, Tai-
wan, China, Afghanistan, North Korea and even international terror-
ism are just a few worthy candidates from the last decade that come
to mind. Thomas Barnett, a professor at the U.S. Naval War Col-
lege, aptly explains that conflicts cannot be resolved without secu-
rity and “security is [the United States’] most influential public-sec-
tor export.” By this he does not mean arms exports, but rather “...
the attention paid by [American] military forces to any region’s po-
tential for mass violence.”!® Although the United States and the
international community may not have the will or resources to en-
gage in all situations, containment attention allocated to Iraq is at-
tention unavailable elsewhere. This does not even mention where a
previously disarmed Iraq might be today — years ahead of its current
situation in progress, development, and rebuilding, as well as the
prospects of its twenty-three million citizens living under repression
and another four million living in exile.

Additionally, stationing troops in foreign countries (even as
guests of the host government) is not always a popular policy, both
at home and abroad. Therefore, the need to export security in this
way sometimes comes with another cost worth mentioning: the cost
of resentment. This was true at various times and in various places
during the Cold War, and has received renewed attention recently in
South Korea. The case of Saudi Arabia, however, is especially dra-
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matic.

Saudi Arabia is the proclaimed guardian of the two holiest
Muslim cities, Mecca and Medina. American forces operating from
Saudi Arabia, whether providing security or containment, are an af-
front to many Arabs. In fact, a stated objective of Osama bin Laden
(a former Saudi citizen) in the Sept. 11 terrorist attacks was to “...
free the Peninsula from the blasphemous,” referring to the approxi-
mately 5,000 U.S. troops stationed in Saudi Arabia. While these troops
(who were put in place to contain Iraq) may not have been the imme-
diate cause for the terrorist attacks, there is an implied correlation
and, therefore, an associated price that was paid.

Lost CRrEDIBILITY

Opportunity costs and trade-offs in Iraq are mostly specula-
tive. What is not so unknown is the credibility costs associated with
the last twelve years of chasing containment without achieving its
aim. History has shown with the League of Nations that a lack of
resolve or will to act is death to such an organization. Accumulating
one U.N. resolution after another for more than a decade, despite
language such as “condemn,” “deplore,” “totally unacceptable,” or
even “severe consequences” does not instill security. “Remain[ing]
seized of the matter” does not create credibility. What does achieve
this is a willingness to back words with action, when necessary.
Without it, what incentive does any state have to comply with the
United Nations? One need only look at the current Iraqi model for a
recipe of how to obfuscate and buy time.

The loss of international credibility, reduced slowly and al-
most unnoticeably over a period of twelve years, adds up. Every time
Saddam defies a resolution and is not held accountable, credibility is
lost. Likewise, every oil smuggler who delivers his cargo from Iraq
and every Iraqi missile fired at U.S. and British aircraft also erode
credibility. Once lost, it is nearly impossible to restore. So why can-
not more be done to prevent losing this precious commodity? An
illuminating example of the complexities and challenges involved is
seen in the ‘smuggler’s superhighway,” where multinational forces
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battle to enforce U.N. credibility on a round-the-clock basis.

Since 1991, naval forces have engaged in continuous Mari-
time Interdiction Operations (MIO) in the North Arabian Gulf to
stop, board, inspect, and seize (if necessary) all vessels entering and
exiting Iraqi ports. However one problem is that the smugglers can-
not be boarded or stopped at the source, inside Iraq, where it'makes
most sense to put a “cork in the bottle.” Instead, multinational forces
have to stand off, respecting Iraq’s twelve nautical mile territorial
limits, thereby giving the illicit tankers, barges, cargo ships and es-
sentially anything that floats plenty of room to maneuver. In the
past, the maneuver simply meant turning east and, after paying a
protection fee to Iranian authorities, transiting the Gulf under cover
of Iranian territorial waters. So, despite the fact that satellite imagery
and other sources give queuing and verification of ships arriving at,
loading in and departing from Iraqi ports, the smugglers remain vir-
tually untouchable and off-limits unless they have to enter recog-
nized international waters. The few that do, if caught, are at worst
off-loaded of their illicit cargo at sea and turned back to Iraq to pos-
sibly try again another day. The only penalty is a loss of time and
money.

Additionally, over the course of more than a decade, the stakes
and risks the smugglers are willing to accept have escalated. Today,
Gulf smugglers resort to marginally sea-worthy vessels, welding safety
hatches and doors shut (to prevent access), sabotage and even inten-
tionally scuttling or burning their ships to preclude seizure by multi-
national forces. This last act has become more common and has re-
sulted in loss of lives (crewmembers as well as boarding teams) and
ecological disasters in the Northern Gulf. The encouraging news is
that in October last year, Iran stopped allowing the smugglers to use
its territorial seas, thereby dramatically increasing the number of sei-
zures. Unfortunately, the motivation for and duration of this change
of policy is uncertain. Furthermore, in addition to, or in the absence
of viable sea routes, the illicit oil also flows out of Iraq via trucks and
pipelines where enforcement also depends primarily upon coopera-
tion of neighboring states.
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CONCLUSION

The United Nations cannot continue to stand on the crum-
bling pillars of containment with respect to Iraq. The costs of this
twelve-year course of inaction have taken a toll. Unfortunately, other
options are now equally unattractive or not viable. Containment is
not capable of being reformed or reinforced today. Proposals for more
inspectors and more time simply miss the point. Doubling or tri-
pling the number of inspectors ignores the key ingredient of coop-
eration that is required. Furthermore, the United Nations does not
need more time to “further condemn” Iraq’s “flagrant violations;” it
needs resolve to take the action that its multiple resolutions have
called for already. Similarly, alternative ideas of ‘smart sanctions’
and voluntary enforcement are unrealistic when binding sanctions
are ignored and circumvention is too profitable. Besides, is the lift-
ing of sanctions and the policy of rewarding defiance the precedent
the international community wants to set? Even a deterrence policy
akin to the kind that won the Cold War does not work with a dictator
who remains undeterred by threatening language, troop build-ups or
even military action. Unlike the conservative leadership of the So-
viet Union, Saddam is willing to take risks.

What is most important today is an international understand-
ing and appreciation of the stakes in the current scenario. Genuine
progress and, therefore, disarmament (read: the will of the interna-
tional community) cannot be achieved without a fundamental change.
That change should be resolve by the United Nations to abandon its
twelve years of words and prepare for the action necessary to disarm
Iraq. The opportunity and credibility costs of inaction in this case
outweigh the potential costs of action.

Resorting to force as a last resort is a good motto, but it has
run its due course in Iraq. Twelve years is not a rush to war. The
current box built to contain Saddam also constrains the United Na-
tions. For the United Nations this is a box of quicksand, which is not
always quick, but terribly dangerous when one fails to recognize it,
or stays too long. The more time that goes by, the harder it is to
extract oneself.
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Hopefully, the United Nations is not quite as “seized” as it
professes to be.
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BusH, BLAIR AND THE SPECIAL

RELATIONSHIP

RATHER THAN BEING THE POODLE, WAS
BLAIR MORE THE TAIL THAT WAGGED THE
DOG?

By Alastair Coutts

When George W. Bush took over as U.S. president in Janu-
ary 2001, many on both sides of the Atlantic declared the remark-
able ‘special relationship’! that had existed in the latter part of the
1990s to be over. The ideological link between British Prime Minis-
ter Tony Blair and former U.S. President Bill Clinton had allowed an
exceptional level of cooperation between the two. Rather than out of
a pragmatic desire to make the relationship work, they simply agreed
on many issues and shared similar approaches. When Blair first met
Bush at Camp David in February 2001, however, they were immedi-
ately dubbed “the odd couple,” where “oil patch meets Oxbridge.”
Their backgrounds and ideologies were opposites, “Bush the right-
wing Republican and little time for compromise; Blair, the ultimate
consensus politician, the Third Way man who names Bill Clinton as
one of his closest political allies.”® But crossing political divides is
not something new to Blair.* Today, there is no doubt that Blair and
Bush now have one of the closest and most workable relationships,
not just between world leaders, but also in the history of the special
relationship.

Many have asked what it is that drives Blair to stand shoul-
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der to shoulder with someone who seems to have such different ap-
proaches and ideologies. In particular, Blair has made arguably his
largest political gamble to date by squarely aligning himself with
Bush on the decision to go to war with Iraq. While most of the Brit-
ish public, Blair’s own Labour Party and virtually all of America’s
other allies had pushed for the cautious approach, implying a re-
ignition the resolutions of the 1990s by the United Nations, Bush
and Blair have consistently called for either new and tougher U.N.
resolutions or outright military intervention. Thus, much war talk
has emanated from both the White House and Downing Street over
the course of the last fourteen months to the consternation of other
NATO allies.

The purpose of this paper is to ask the following questions:
What have been the goals of the Bush administration with regards to
the disarmament of Iraq? How divided was the administration in its
approach? What was Blair’s agenda in backing the Bush adminis-
tration? Did Bush and Blair really wish for military action or was the
achievement of the new tougher resolution always the goal? And
finally, did Blair play a critical role in the end result?

BuSH ADMINISTRATION: INTENTIONS AND DIVISIONS

In determining these goals, it is worth investigating how
motivated the administration was in disarming Iraq, what route the
administration would seek, how unified the administration was and
what their motives were. Here it will be shown that while before the
terrorist attacks of Sept. 11,2001, this administration had started to
look at alternatives for its disarmament, but 9/11 altered the urgency
of this mission. Yet while the terrorist attacks focused the issue, it
also highlighted divisions within the administration that proved sig-
nificant. It will be shown that domestic politics played a role on the
rhetoric emanating from the White House.

The immediate aftermath of the events of Sept. 11 give some
useful pointers on the Bush administration’s tendencies, both with
regards to their intentions on Iraq, their inclinations to be either uni-
lateral or multilateral and the divisions within the administration.
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Many within the Bush administration drew the conclusion
that Iraqi leader Saddam Hussein may have been involved with 9/11.
While direct suspicion turned to the Islamic group al Qaeda, the stra-
tegic response was to target those countries that were known to ei-
ther provide protection or support for al Qaeda. U.S. Vice President
Dick Cheney had said immediately after the attacks, “to strike a blow
against terrorism inevitably meant targeting the countries that nur-
ture and export it.”> Deputy Secretary of Defence Paul Wolfowitz
reaffirmed this view: “It’s not simply a matter of capturing people
and holding them accountable, but removing the sanctuaries, remov-
ing the support systems, ending the states that sponsor them. It will
be a campaign, not a single action. And we’re going to keep after
these people and the people who support them until it stops.”® Al-
though it was immediately agreed that this would involve Afghani-
stan, some within the administration believed that it should involve
an attack on Iraq too.

Failure to ‘deal with Iraq” was seen by Bush and other Re-
publicans as one of the most problematic legacies to have been in-
herited from the Clinton administration.” Thus even before the at-
tacks, the Pentagon had been working on military options to deal
with Iraq and both Defence Secretary Donald Rumsfeld and
Wolfowitz felt the attacks represented an opportunity to invade and
topple Saddam.® Secretary of State Colin Powell disagreed, citing
the fact that the international community would almost certainly be
opposed to it, threatening the cohesion of the growing coalition that
supported an invasion of Afghanistan. He felt invading Iraq was “not
what they [the coalition] had signed up to.”® It would give the coali-
tion members an excuse to withdraw. This became a major bone of
contention within the administration.

Bush’s view seems to be that while he suspected Saddam’s
involvement, without strong evidence he wasn’t prepared to act too
quickly: “Many believe that Saddam is involved. That’s probably
not an issue for now. If we catch him, we’ll act. He probably was
behind this in the end.”’® More than anything, Bush felt his best
chance of gaining support for a later attack on Iraq would be a suc-
cessful campaign against Afghanistan, “My theory is you’ve got to
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do something and do it well and that. ..if we could prove we could be
successful in the [Afghanistan] theater, then the rest of the task would
be easier.”!! The non-intervention route prevailed during the next
six months as the United States and its allies successfully embarked
on their campaign against Afghanistan.

This has shown two things: First, the Bush administration
was keen to tackle the issue of Saddam at some point. Second, this
very issue started to show divisions within the administration that
had thus far lain dormant.

The administration was equally divided on whether the United
States should act alone or in a coalition of allies. Cheney hinted that,
while an international coalition would be nice, it was worse to have
a coalition that “tied their hands.”'? This view was later repeated by
Wolfowitz who said that U.S. foreign policy from now on must have
“the mission that determines the coalition; the coalition must not
determine the mission.”* However, the main debate seems to have
been between the ‘Rumsfeld camp’ that argued multilateral action
was preferred but not essential, and the ‘Powell camp’ that insisted
multilateral cooperation was paramount. Certainly Bush seems to
have favored the former. Bush later recalled that his “attitude all
along was, if we have to go it alone, we’ll go it alone; but I’d rather
not.”™ Yet at the same time, he felt America would go it alone if
necessary: “At some point, we may be the only onesleft. That’s okay
with me. We are America.”"®> While Cheney and Rumsfeld agreed,
Powellrepeatedly pointed out that the broader the coalition, the greater
the legitimacy of their actions. Furthermore, Powell saw the attacks
of 9/11 as a diplomatic opportunity. An event of this magnitude could
serve to reshape the structure of worldwide relationships. Not only
could old foes, such as Russia and China, be brought onside, but
cooperation could be greatly increased within these alliances in ar-
eas such as intelligence sharing and the tracking of financial assets. ¢

However, it was with the resurfacing of the issue of Iraq in
the spring of 2002 that fissures in the administration became more
obvious. Powell began to feel increasingly alienated. He referred to
himself as “being back in the icebox”!” due to his view that the ad-
ministration should publish a “White Paper” detailing evidence sup-
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porting Osama bin Laden’s involvement in the 9/11 attacks.'® This
was heavily criticized by other members of Bush’s Cabinet. Rumsfeld,
for example, worried that it might set a dangerous precedent: “We
may not have enough information to make our case next time, and it
may impair our ability to pre-empt against the threat that may be
coming at us.”’® Additionally, following his trip to mediate in the
Israeli-Palestine conflict in early 2002, Powell felt others in the ad-
ministration, particularly from Cheney and Rumsfeld’s offices,?® had
deliberately given the public the impression that he was “pro-Pales-
tine” in an attempt to undermine his popularity domestically. This
had prompted his deputy, Richard Armitage, to tell him that, “they’re
eating cheese on you.””' Powell agreed with many in Europe that the
Israeli-Palestine conflict should be dealt with before Iraq, as Anthony
Zinni, Powell’s senior advisor, stated in August.?

During this time, the messages emanating from the Bush ad-
ministration on Iraq’s disarmament were increasingly contradictory.
A clear division was emerging over whether the United States should
act alone or return to the United Nations. It seems that this genuinely
reflected the varying beliefs within the administration, not just on
the means — unilateral vs. multilateral — but also on the end — regime
change vs. disarmament.

Powell sought unlimited access for weapons inspectors: “No
inspection regime would be of any use, based on our experience,
unless it’s anywhere, anytime, anyplace, anybody.”* Given the ex-
isting U.N. resolutions contained some restrictions — particularly
access to Saddam’s palaces — this implicitly called for a new resolu-
tion. “Iraq has been in violation of many U.N. resolutions for most
ofthe last eleven or so years. And so, as a first step, let’s see what the
inspectors find. Send them back in.”?* If this failed to produce the
disarmament desired, the United States would then have greater le-
gitimacy in initiating military action.

However, while Powell was describing weapons inspectors
as ‘essential,” Cheney was calling them ‘useless.’? “A return of in-
spectors would provide no assurance whatsoever of compliance with
U.N. resolutions. On the contrary, there is a great danger that it would
provide false comfort that Mr. Hussein was somehow ‘back in his
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box’.”% Rumsfeld, on the other hand, was sending out the message
that the United States should not wait to gain international support
to act in Iraq. “It is less important to have unanimity than it is to be
making the right decision and doing the right thing, even though at
the outset it may seem lonesome.”?” In other words, don’t be fright-
ened of acting alone.

Bush was undecided, swinging between the different opin-
ions in his Cabinet. According to Bob Woodward,”® Powell felt in-
creasingly excluded from the president and sensed that Bush was
heading toward the idea of a pre-emptive strike against Iraq.” His
feeling of exclusion was such that Armitage suggested that Powell
should attempt to have more private meetings with Bush in order to
counter the ones Rumsfeld was having. Indeed, Powell became in-
creasingly blunt and direct with Bush, “It’s nice to say we can do it
unilaterally, except we can’t.”*® This appears to have been some-
thing of a tuming point.

When Bush finally revealed his intention to take the multilat-
eral route in his speech to the United Nations,* it was the result of
much conflict and division in the administration. During the course
of this process, rumours were rife that Powell was going to stand
down from his post at the end of Bush’s first term.>> Witnesses saw
Powell and Rumsfeld having a public row in the Rose Garden of the
White House. The messages from Bush throughout were ambigu-
ous, often reflecting the views of the last person in his office, raising
separate questions over the strength of Bush’s leadership qualities.

While a lack of leadership may explain some of the conflict-
ing messages to come out of the White House over the last half of
2002, it is possible congressional elections on Nov. 5 played a role.
As one British newspaper points out, the “hardline on Iraq as an
extension of the U.S.’s ‘war on terror’ was a popular campaign
pitch.”** Former Democratic presidential candidate Al Gore drew
much criticism when, in September, he spoke out against the Bush
administration’s policies toward Iraq.** New York Times columnist
Thomas L. Friedman described the Democratic opposition as so weak,
that Blair, Powell, and U.S. Sen. John McCain became the ‘De Facto
Democrats,’* providing the only real opposition to the administra-
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tion’s view. If true, this reflects how firmly much of the U.S. elector-
ate is positioned in the ‘pro-military intervention’ camp, a point surely
not unnoticed by Karl Rove, Bush’s chief political strategist. It also
implies these three individuals had some degree of influence.

As has been pointed out, though these political considera-
tions might have affected the magnitude of the rhetoric from Bush,
there were real divisions within the administration. In the short term,
Powell’s view prevailed. Was this a result of Powell single-handedly
persuading Bush of the merits of this course of action? Or was it the
influence of Tony Blair, described by the New York Times as one of
the three most important ‘doves,” along with Powell and McCain?*
If it was the latter, what were Blair’s motives for aligning himself
with Bush and was this the best strategy to gain influence over him?

BLAIR: INTENTIONS AND INFLUENCE

What were the reasons that Blair positioned himself with
Bush? First, he genuinely believed that something had to be done
with Saddam. However, while he outwardly talked up the military
option, he did this not just to bring himself ‘onside’ with the Bush
administration, but also because he felt the tougher the rhetoric the
more likely Saddam would cooperate peacefully. Second, he became
increasingly concerned by the strains that were starting to show in
the transatlantic relationship. Not only did he see risks to Britain if
the relationship was allowed to deteriorate, but he also perceived a
very real risk to world stability. Third, despite objections within his
own party, he gained politically from this position. The Tory party
has been left unable to hold its traditionally pro-military point of
differentiation. Finally, although differences exist, Blair and Bush
have much in common.

Blair had no doubts about the need to pressure Saddam to the
highest level to bring about disarmament. As early as April 2002, he
said, “It has always been our policy that Iraq would be a better place
without Saddam Hussein. We know he has been developing these
weapons. We know that those weapons constitute a threat. The issue
has to be dealt with.”¥” More recently, when presenting his dossier
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with evidence on Iraq’s weapons of mass destruction (WMD) to the
British Parliament, he said, “Our case is simply this: not that we take
military action, come what may; but that the case for ensuring Iraqi
disarmament [as the United Nations stipulated] is overwhelming. I
defy anyone on the basis of this evidence to say that is an unreason-
able demand for the international community to make when, after
all, it is only the same demand that we have made for eleven years
and he has rejected.”*®

Nonetheless, Blair has been careful in two respects: He has
never actually used the terminology “regime change” and he has
consistently implied that military force should be used as a threat to
back up diplomacy. In October, Blair said:

“The international community will talk but not act; will use di-
plomacy but not force; and we know, again from our history,
that diplomacy, not backed by the threat of force, has never
worked with dictators and never will work...But our purpose is
disarmament. No-one wants military conflict.”*

This seems to be the largest difference between Blair’s gov-
ernment and some of the more hawkish within the Bush administra-
tion. Threaten war and the U.N. route is more likely to be successful.
In his speech at the Labour Party Conference in September, Blair
said “Let Saddam comply with the will of the U.N. . . .Sometimes,
and in particular dealing with a dictator, the only chance of peace is
a readiness for war.”%

More crucially, he does not believe that the rest of the world
should stand by and let the United States deal with Saddam alone,
“This isn’t just an issue for the United States. It is an issue for Brit-
ain. It is an issue for the wider world. America shouldn’t have to face
this issue alone. We should face it together.”*!

This leads to a most fundamental point: Significant rifts had
developed in an already fragile transatlantic relationship over what
should be done with Iraq. Blair believes strongly that the U.S.-Eu-
rope alliance is essential for world stability. In November, he said,
“Europe and America should stand together. The moment people think
they can play Europe and America off against each other then every
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bad lot in the world will be doing it, and we will be the losers.”* On
the other hand, German Chancellor Gerhard Schroeder has been
openly critical. In an interview with the New York Times, he said
that Germany would not support an attack on Iraq, given that it would
unsettle the Middle East, destroy the coalition against terror, and
“perhaps even push the Iraqi dictator into the very rapprochement
with Islamic extremists that the United States fears.”* He also im-
plied the United States had not bothered to analyze the consequences
of an invasion or make any strategy for afterwards.*

Differences have existed between Europe and America over
the Middle East conflict, trade and the environment, as well as Iraq.
Blair’s greatest concern is a point Robert Kagan put forward: The
differences go well beyond specific issues in foreign policy; basic
values and interests are diverging.* Europe is interested in a “self-
contained world of laws and rules and transnational negotiation and
cooperation,” while the United States believes that “international laws
and rules are unreliable” and “true security and the promotion of a
liberal order still depend on the possession and use of military
might.”* Treatment of Iraq provides a good example of this. Fur-
thermore, the difference in military might means the United States
no longer needs Europe or, in the words of Richard Haas, head of
policy planning at the U.S. State Department, the danger was not of
some crisis across the Atlantic but of a European “loss of relevance.”*’
This would seem to be Blair’s biggest fear. By positioning himself
closer to America, he acts as the link between the United States and
Europe. He not only maximizes his leverage on the global stage but
he also helps hold the alliance together. While Kagan feels the fact
that the United Kingdom sided with the United States on Iraq, he
indicates how also culturally, Great Britain is becoming more simi-
lar to the United States.®® Blair nevertheless believes that Britain
and the rest of the world are better off when Europe and the United
States are working together. However, as Nicole Gnesotto points out,
Blair seems to recognize that 9/11 has caused a further shift in U.S.
foreign policy. ¥ Greater priority is placed on domestic security, so
previous U.S. dissatisfaction over the financial ‘burden-sharing’ of
European security has been replaced with European security being
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“relegated to secondary importance.”*® Europe’s military inferiority
leads “the United States to believe that the Europeans are relatively
useless, and this in turn confirms America’s unilateralist choices.”*
Hence, combined with the U.S.’s undeniable status as the world’s
only superpower, the United States feels it can impose its will on the
rest of the world. As Bush said, “you’re either with us or against
us.”? Pierre Hassner describes this development as moving “from
total war to war without risk and now war without rules,”* citing
the U.S.’s threat to withdraw from all future U.N. peacekeeping mis-
sions unless the rules were changed for the United States on the In-
ternational Criminal Court.** Therefore, while most of Europe is
concerned “not to provide a pretext that might fuel the cause of those
in the United States....to place it above the law,” the real risk is to
“relegate Europe to the status of an irrelevant actor.”> Blair has sided
with the administration on a key issue like Iraq in an attempt to both
gain greater influence and hold the alliance together. The shift in his
enthusiasm for the ESDP>¢ since his summit with French President
Jacques Chirac at St. Malo in 1998 is evidence of this. Blair “looks a
lot less European than he used to,” says Francois Heisbourg of the
Foundation for Strategic Research in Paris.”’

Clearly Blair sees the new world after 9/11 as one in which
the United States will feel that it is entitled to act unilaterally if it
needs to. There is little Europe can do to prevent it so cooperation is
preferable to confrontation. Indeed, Blair’s apparent siding with
America has prompted some within the old Paris-Berlin-Brussels
axis to refer to “the little dog that followed America.”® However,
opinion in Eastern European countries, to where the European Union’s
center of gravity is rapidly shifting, is decidedly more pro-Ameri-
can. To them, “Britain’s loyalty to America seems less servile than
logical.”> Blair’s apparent sacrifice in Europe may be less than it
seems.

Additionally, domestic politics have played a part in Blair’s
positioning with Iraq. With a majority of 167 seats in the House of
Commons, Blair has been able to discount some of the protestation
he has received to his Iraqi policy from within his own party. Gerald
Kauffman, former foreign secretary under Blair, led the backbench
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movement against a war with Iraq, gaining the support of 160 Labour
MP’s. He described Bush as “the most intellectually backward Ameri-
can president of my political lifetime” and “surrounded by advisers
whose bellicosity is exceeded only by their political, military and
diplomatic illiteracy.”®® He goes on to list the reasons for his opposi-
tion to military action, including retaliation by Saddam with WMD,
Israel’s inevitable involvement in the conflict and an oil crisis com-
parable to the 1973 War. Ironically, Blair has received more support
from the opposition Conservative Party. Party leader Iain Duncan-
Smith asked “those who refuse to contemplate military action at any
price: How are we to force Saddam to comply with U.N. resolutions
that he has flouted for a decade?”! Strong alliances with an Ameri-
can Republican president, the Reagan-Thatcher relationship for ex-
ample, and a forceful foreign policy were traditionally the domain of
the Tory party. Blair has successfully stolen this, leaving them little
to differentiate themselves within the foreign policy arena.

Finally, Blair sees similarities between the United States and
Britain and also between himself and Bush: “The reason why we are
with America in so many of these issues is because it is in our inter-
ests; we do think the same, we do feel the same, and we have the
same sense of belief that, if there is a problem, you’ve got to act on
it.”¢> Some people close to Blair would argue that the public also
underestimates the ‘moral axis’ to Blair’s politics. “He sees this as a
moral issue,” says one figure close to Blair. “He does not understand
how people on the left can argue against what we are saying about
Saddam. He [Saddam] is an evil man.”®* Both leaders feel there is a
strong Christian backing to their policies. According to Denis
MacShane, a British M.P., “They come from very different political
clans, but their politics are driven not by ideologies, but by values.”**
Blair also has more personal respect for Bush than most appreciate:
“The thing that has impressed me the most is that he’s really direct,
he’s really to the point, he’s very straight and he’s extremely easy to
deal with. There’s no hidden agenda or undercurrents to the conver-
sation.”® Indeed, they are close enough to preview each other’s
speeches. Blair apparently contributed to the multilateral flavor of
Bush’s address to the United Nations and Bush was allowed to see
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Blair’s presentation to Parliament on Iraq.% Ultimately, “The two
leaders are convinced that terrorism, political repression and
antidemocratic forces in general are a threat to global security and
economic well-being.”®’

POODLE OR TAIL THAT WAGGED THE DOG?

Was Tony Blair ‘the poodle,” pandering to Bush, or did he
recognize that outwardly supporting Bush allowed him maximum
influence, meaning Britain could be the ‘tail that wagged the dog?’

From the evidence presented above, it is clear that while Blair
was prepared to talk up the military options, he did so to increase the
chances of success for the multilateral U.N. route. He never explic-
itly called for regime change and, as British Foreign Secretary Jack
Straw confirmed, “The best chance we have of resolving this crisis
peacefully is by the toughest possible stand which makes clear our
readiness to use force if the international will continues to be de-
fied.”®® Hence the reputation he gained within the United States as
one of the “three most important doves.”

However, while “inaction was never an option,”® Blair be-
lieved he gained more access to Bush by supporting him. “The more
he stands shoulder-to-shoulder with Bush, then the more influence
he has to use a restraining hand.”” “Even superpowers don’t like
being lonely,” according to John Chipman, director of the Interna-
tional Institute for Strategic Studies.”” The willingness to commit
British military forces seems to gain great credibility with the White
House. While hugely inferior to U.S. forces, “their political value far
outweighs their military utility.””> Blair’s support gives Bush “greater
credibility” among potential partners, according to Chipman.” Yet
despite this show of military willingness, Blair maintained the repu-
tation as the ‘multilateralist’ among Bush’s Cabinet members. Ac-
cording to sources, Powell would invoke Blair’s view to Bush to
assist him in his battles within the Bush Cabinet.”

Another concern was to patch the supposedly troubled spe-
cial relationship: “Nobody doubts that the special relationship be-
tween Britain and America is going through a rough patch.””® Disa-
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greements over the Middle East Conflict, trade issues such as the
U.S. steel tariffs and the farm bill, the last minute wrangling over the
International Criminal Court (ICC) and the U.S.’s rejection of the
Kyoto Treaty on climate change were the main issues. Even the left
wing “New Statesman” announced “new Labour is now on a par
with other whingeing Europeans. Time has run out on the Blair-Bush
alliance.”” “The traditional British role of playing the bridge be-
tween the United States and Europe is becoming increasingly unten-
able,” so said Ivo Daalder, an expert on U.S.-European relations at
the Brookings Institution.” Moreover, the Bush administration was
unhappy with Blair’s use of his Labour Party Conference — in par-
ticular, using it as a means of pushing Washington on the Middle
East process. As Blair said, “Some say the issue is Iraq. Some say it
is the Middle East peace process. It’s both.” ”® Rapturous applause
for Bill Clinton’s speech that included many criticisms of the Bush
administration was also not well received. On the other hand, it could
be argued that these frictions point to the high level of influence
Blair enjoys over Bush. It is argued that it was lack of British sup-
port for the United States over the ICC that forced Bush to compro-
mise.” Blair’s refusal to accept Bush’s line that the Palestinians must
elect another leader as a condition for a Palestine state is in agree-
ment with E.U. policy: “It is for the Palestinian people to choose
their own leader.”® It was allegedly Blair who persuaded Bush that
Putin was “much more than a former KGB goon.”®" Probably most
importantly, the last-minute October Camp David summit between
Bush and Blair was called at the height of Bush’s indecision over the
use of the United Nations. Less than a week later, he announced his
intention to go to the United Nations.

Did the other principle European allies have a critical im-
pact? Protestations by both Schroeder and Chirac, while satisfying
domestic public opinion, did not sway Bush. Schroeder’s stance can
be seen as the antithesis of Blair’s. Even before the general election
in Germany, Schroeder had presided over “Germany’s coming of
age in foreign affairs.”® However, when he declared Germany would
seek greater independence in its foreign policy after 9/11 — “the days
when Germany could stand timidly on the sidelines, declining to
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participate in foreign military missions, are irrevocably over’® —
few interpreted it as meaning greater independence from U.S. for-
eign policy. However, combined with some vote-catching criticisms
against U.S. ‘adventures’ in Iraq, Schroeder has effectively ‘frozen’
himself out of U.S. foreign policy. “I don’t want him in the White
House” had been Condoleezza Rice’s response when German For-
eign Minister Joschka Fischer visited Washington in October.® In-
deed, rather than restraining U.S. intentions, such criticism caused
the United States to be increasingly unilateral. One senior Washing-
ton source told Peter Riddell that Washington is becoming increas-
ingly dissatisfied with European because of their “smugness,” “in-
tellectual arrogance,” “snobbishness,” “weak leadership” and “vac-
illation.”® Hence Blair’s fears about a crumbling transatlantic rela-
tionship would seem justified.

While Britain has sought to maximize its power in foreign af-
fairs by acting as the bridge between Europe and America, France
has attempted to gain as much leverage as possible from its position
in international institutions, namely as one of five permanent mem-
bers of the Security Council. Asked if he would like to see Saddam
toppled, Chirac said he would, “But a few principles and a little
order are needed to run the affairs of the world.”* Henry Kissinger’s
view is that, ever since the fall of Napoleon, France has deluded
itself with regards to the role it has in the world. “It is ironic that the
country that invented raisond’etat should have to occupy itself. .. with
trying to bring its aspirations in line with its capabilities.”®” Their
right of veto, combined with diplomacy with Russia, has caused some
U.S.-backed resolutions to be unsuccessful in the past, such as the
1998 resolution against Iraq. “The French don’t have a lot of power,
but they certainly know how to make the most of what little they do
have. At the Security Council, France wields a veto, thanks to Franklin
Roosevelt (and FDR didn’t even like the French),” according to
Robert Kagan.®® Indeed, French and Russian insistence that there
was no “automaticity” in resolution 1441 proved to be a major stum-
bling block to the final wording of the resolution. However, whilst
giving the impression of wielding power, the lack of will to enforce
these resolutions means this strategy runs a risk of being its own
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undoing. Many in Washington see the United Nations as becoming
increasingly ineffective. It was mainly the perception that the United
Nations was unworkable that caused the administration to prefer the
unilateralist approach in the first place. National Security Advisor
Condoleezza Rice recently summed up this view: “The danger here
is that the United Nations and the Security Council will become to
look like a toothless tiger — that they pass resolutions addressing a
major international problem, but then there is never any action.”®
Blair agrees, thus reaffirming his greatest fear: the loss of coopera-
tion between Europe and America. “If at this moment having found
the collective will to recognize the danger, we lose our collective will
to deal with it, then we will destroy not the authority of America or
Britain but of the United Nations itself.”*

CoONCLUSION

The Observer newspaper recently quoted a U.S.
commentator’s description of the Bush-Blair relationship:

“The Prime Minister and the President were like two men look-
ing through different ends of a telescope. To Blair at one end,
Bush is a huge figure, right in the middle of the picture. To Bush,
looking through the other, Blair is smaller, less significant. Still
in his eyeline, but not taking up all the space.”™"

This probably depicts the relationship well, and in so doing,
illustrates the impact Tony Blair has had on Bush’s strategy and sub-
sequent war to disarm Iraq. There is no doubt the most critical indi-
vidual in this process was Colin Powell. Could Blair have done it
without him? Certainly not. Could Powell have done it without Blair?
Possibly, but with greater difficulty.

It is certain the Bush administration was extremely divided
in what the appropriate course of action should be. Bush’s lack of
decisiveness only made the problem worse and probably encouraged
both sides to make their cases publicly. If Bob Woodward’s account
is to be taken as accurate, however, Powell had critically changed
Bush’s mind before Blair and Bush had their final summit. Blair,
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having built up Bush’s confidence in him over the previous 12
months, was able to reassure Bush of the need for taking the U.N.
route in order to give greater legitimacy to a potential military op-
tion. Most of the international community probably misjudged ex-
actly how much this issue was a struggle within the Bush adminis-
tration. The international players were only going to have an effect
to the extent they managed to influence the players in his Cabinet.
Blair recognizes that U.S. foreign policy did change after 9/11 and
that America increasingly feels it has the right to be unilateralist.*
The choice for the rest of the world is to accept that and work with it,
or fight it. This is where Blair managed to have a far greater effect
than Chirac or Schroeder. Blair fully supported the line Powell was
taking so once Powell had started to win the battle in the Bush Cabi-
net, Blair’s influence was important.®

Francis Fukuyama, in a recent lecture* said he believed the
administration was probably always going to go down the U.N. route.
Certainly, the evidence presented here does not back this up. Strobe
Talbott, head of the Brookings Institution, believes Tony Blair played
a crucial role in tipping the balance towards Powell at his final Camp
David summit. Was this the case? It is hard to be sure, but the evi-
dence does imply Bush was in need of some important reassurance.
And it appears Blair was the one person who could provide it.
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UNIVERSAL RiGHTS AND CULTURAL

RELATIVISM:
HinpuisM AND IsLAM DECONSTRUCTED

By Catherine E. Polisi

Should nations or individuals have authority to use culture
as a basis for justification of human rights abuses? This question has
long clouded the universality of human rights law and speaks to the
often-complicated nature of defining and condemning human rights
violations in a world of many religions, nationalities, values, and
cultures. Cultural relativist arguments have often been used to jus-
tify even the most severe human rights abuses around the world. My
objective in this essay is to begin to deconstruct the issue of cultural
relativism as it applies to human rights law and show how it is used
as atool for promoting the degradation and marginalization of women
in Hindu and Islamic societies. I will briefly highlight human rights
violations committed against women in Hindu and Islamic cultures
such as physical and verbal abuse, dowry killings, gender-biased laws,
forced prostitution, female trafficking, lack of access to education,
exclusion from participation in government, unfair court proceed-
ings, and pre-menarche marriage, and argue that these violations have
no cultural justification.

Although human rights abuses toward women are often jus-
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tified on the grounds of Hindu and Muslim religious teachings and
scriptures, in fact, the original, authoritative scriptures of both reli-
gions hold women in equal respect to men. I will utilize Hindu pas-
sages from the Vedas, the Upanishads, and the Mahabharata and
Muslim passages from the Qur’an to present the argument that when
these two religions began in 3000 B.C. and 610 A.D., respectively,
women were considered an essential part of the community, the fam-
ily unit and religion. The tremendous gender bias that exists today in
Islamic and Hindu cultures does not reflect the original interpreta-
tions of the scriptures, but rather subsequent male interpretations of
these texts.

Contrary to current beliefs in many Hindu and Muslim cul-
tures, women were integral parts of daily religious rituals and were
employed as religious philosophers alongside their male counterparts.
They are described in the scriptures as “equal partners” to their hus-
bands and were educated in the religious texts when these religions
first began. If male religious interpretations have subsequently
changed the meanings of the original teachings to subordinate women
to men, cultural justification for human rights violations against
women has no real foundation upon which to rest. If the word of
“God” (meaning Brahma or Allah) is the definitive source of reli-
gious beliefs and practice, then followers of that religion should fol-
low the word as it was originally intended. Hindu and Muslim women
should be afforded an equal position in society according to the sa-
cred Hindu and Muslim texts.

The Universal Declaration of Human Rights protects the civil,
political, social and cultural rights of all human beings despite dif-
ferences of race, color, sex, nationality, religion or opinion. The Dec-
laration consists of thirty articles, each of which protects the funda-
mental and universal rights of individuals around the world. Article
1 of the Declaration provides for free and equal rights among all
humans. Article 7 condemns discrimination and extends protection
of the law to all. Article 10 protects the right to a fair and public trial
by an “independent and impartial tribunal.” Article 16 upholds equal
rights within the institution of marriage. Article 17 provides the right
to own property to everyone and the right to not have property taken
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away from the owner. Article 18 protects the right to religion and to
observance of religious practices. Article 21 establishes the right for
every citizen to take part in the government and vote. Article 23
institutes the right of any individual to work and be provided safe
conditions in which to work. Article 26 states that everyone has the
right to education. All of these rights are violated in many Hindu and
Islamic cultures around the world everyday, with respect to women.

The 1999 U.S. State Department Country Report on Human
Rights Practices in the Hindu Kingdom of Nepal includes restric-
tions on women'’s right to vote or participate in the political process,
gender and caste discrimination, violence against women, rape and
incest, dowry killings, female trafficking, employment discrimina-
tion, female property ownership violations, discriminatory laws
against women including laws governing the institution of marriage
and divorce, gender-biased laws related to inheritance, and little or
no education for a high proportion of females in the country.? The
report cites cultural and religious norms as the source of discrimina-
tion against women in Nepal.

“Although the Constitution provides protections for women,
including equal pay for equal work, the Government has not
taken significant action to implement its provisions. Women face
discrimination, particularly in rural areas, where religious and
cultural tradition, lack of education, and ignorance of the law
remain severe impediments to their exercise of basic rights such
as the right to vote or to hold property in their own names.’”

Despite federal Nepalese laws that were created to protect
women from human rights violations and consistent pressure ap-
plied to the Nepalese government by human rights organizations,
women still suffer from human rights violations on a daily basis in
this and other Hindu cultures in the world.

Similarly, women in Islamic culture are also subjected to
equally degrading behavior in Muslim societies. The 2003 Human
Rights Watch Report on Pakistan cites the murder of 211 women
within the first four months of the reporting period due to “honor
killings” in which family members or other men in the community
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killed women who had broken female cultural norms. Further hu-
man rights violations included laws such as the Hudood, Qisas and
Diyat ordinances some of which allow men to be pardoned for crimes
against women including rape and murder. Female victims of sexual
assault are often pressured by men not to report the crime to authori-
ties or be faced with criminal prosecution for committing fornica-
tion or adultery. Systematic gang rapes of women as punishment for
the crimes of men are also detailed in the report. One Muslim woman
was gang raped by four tribal councilmen after her brother was ac-
cused of having an “illicit” relationship with a woman. The abuse of
women for the crimes of men is a regularly used method of “justice”
in Pakistan and other Islamic countries.*

Women in Afghanistan who were liberated from the restric-
tions instituted by the Taliban were reported in the 2003 Human
Rights Watch Report to have been harassed by Islamic fundamental-
ists who assaulted them or forced them to undergo immediate gyne-
cological exams to determine whether or not they had engaged in
sexual intercourse. Girls’ schools were also bombed to insure that
women could not receive schooling, as was the case under the previ-
ous leadership of the Taliban.> These are atrocities committed daily
against women in Islamic cultures around the world, and there is no
cultural, religious or other justification that can explain this abuse of
women.

Hindu and Islamic societies claim that their religions dictate
that women should be subordinated to men, and therefore attempt to
justify the aforementioned human rights violations on these grounds.
Violence against women is characterized as punishment for female
misdeeds. Yet, with closer examination of the original words written
in the central Hindu and Islamic scriptures, it is clear that women
were not intended to be subjugated to men. In fact, women held
important roles in traditional Muslim and Hindu societies as moth-
ers, wives, religious philosophers, and educators.

In Hindu culture during the early Vedic period, which is com-
mensurate with the Ancient Greek period in Western society, women
held an important role in religion and society. Both men and women
were educated equally in religion and academia; women performed
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public religious sacrifices alongside men, and females received the
sacred Hindu thread that is today only given to religiously learned
males. The Haritasmrti recounts the existence of a group of women
called brahmavadinis (a Sanskrit term meaning speakers and revealers
of Brahman) who remained unmarried and devoted their lives to
Hindu religious study during this early Vedic period.® A clear dis-
tinction in Vedic language is made between arcarya (a female teacher)
and arcaryani (a teacher’s wife) and upadhyaya (a female precep-
tor) and upadhyayani (a preceptor’s wife) clearly showing that women
in fact carried out religious education of others and were communi-
cators as well as students of sacred Hindu scripture.” In the
Upanishads women philosophers such as Vacaknavi challenged the
ideas of Yajnavalka, her male counterpart. Women, such as Queen
Bispala, engaged in warfare in the Rig Veda revealing that women
also played a role in protecting and participating in state affairs.®
Hindu gods and goddesses personify manifestations of Hindu
religious concepts and nature. Interestingly, Hindu goddesses, rather
than gods, are most often used to represent abstract fundamental
principles such as power, strength, education, and wealth as well as
important natural phenomena such as the mountains, the dawn, the
earth, and the rivers. For example, Hinduism personifies divine
strength and power in the form of a female figurereferred to as Shakti.
Saraswati, the Goddess of Learning, Music and Fine Arts, is por-
trayed as a female in Hindu texts and paintings. Likewise, Lakshmi
is the Goddess of Wealth, a female personification. Parvati, the moun-
tain goddess, is the consort to Shiva, one of the most important Hindu
gods. The Goddess of Dawn is Usha, the Goddess of Rivers is Ganga,
and the Goddess of Earth is Prithvi ~ all female personifications of
incredibly important aspects of nature on which humanity depends.’
The combination of male and female energies within one
goddess or god is quite common in Hindu religion as well and is
referred to as Ardhanareeshwarar.'® The complementary nature of
the two energies is valued in Hindu society and deemed essential to
achieve balance within the gods and within mortals. The three gods
who make up the Trimurti (Brahma the Creator, Vishnu the Protec-
tor, and Shiva the Destroyer) are powerless without their female coun-
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terparts. Shiva, the male Destroyer, requires power and energy from
Shakti, the female provider of power, to carry out his godly duties.

Literature written about the Vedic period clearly exhibits the
high respect given to women at this time in history. Romesh C. Dutt
wrote in The Civilization of India:

“Women were held in higher respect in India than in other an-
cient countries, and the Epics and old literature of India assign a
higher position to them than the epics and literature of ancient
Greece. Hindu women enjoyed some rights of property from
the Vedic Age, took share in social and religious rights, and were
sometimes distinguished by their leaming. The absolute seclu-
sion of women in India was unknown in ancient times.”"

Louis Jaccoliot, an author who lived and worked in French
India (1837-1890), echoed the above sentiment:

“India of the Vedas entertained a respect for women amounting
to worship... What! Here is a civilization, which you cannot deny
to be older than your own, which places the woman on a level
with the man and gives her an equal place in the family and in
society” 12

Hindu scriptures clearly convey the role of women in the
Vedas. “The wife and husband, being the equal halves of one sub-
stance, are equal in every aspect; therefore, both should join and
take equal parts in all work, religious and secular.”'* Wives and hus-
bands were directed by the Vedas to perform religious rites, ceremo-
nies, and sacrifices together as is evidenced by the Sanskrit name
given to the spiritual role of wives, Sahadharmini, or “spiritual
helpmate.”'* Women had property ownership rights and the ability
to plead their own court cases as is shown in Book X of the Rig
Veda. Women as mothers were respected above fathers as is stated in
the Mahabharata, “While a father is superior to ten Brahmin priests
well-versed in the Vedas, a mother is superior to ten such fathers, or
the entire world.”
Today, some remnants of Vedic-matriarchy exist in the south-
ern part of India. Matrilineal lines of inheritance exist in which the
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oldest daughter receives property or other family possessions from
her mother. These matriarchal societies are now the vestiges of a
formerly more prominent role of females in Hindu society.

Hindu practices such as Sati, the expectation of a wife to
throw herself on her husband’s funeral pyre at his ceremonial crema-
tion, were not known in the Vedic period. The ancient Hindu scrip-
ture the Rig Veda states, “Rise up woman, thou art lying by one
whose life is gone, come to the world of the living, away from thy
husband, and become the wife of him who holds thy hand and is
willing to marry thee.”’® This passage makes it clear that at a
husband’s death a wife is not expected to perform Sati, as was insti-
tuted by many Hindu cultures centuries after the Vedic period.'* Many
scholars argue that the practice developed in 721 A.D. when
Mohammed bin Qasim conquered India and killed thousands of men
and enslaved the wives and children of the deceased. Women who
lost their husbands chose to kill themselves rather than live as slaves
for the duration of their lives.!” This practice was common and ex-
pected in Nepalese culture until it was recently outlawed after sig-
nificant pressure applied by human rights groups on the Nepalese
government.

Similarly, marriage dowries originally were managed by
women and were intended as collateral in case of a financial emer-
gency. After colonization of India by the British, western ideas of
gender inequality influenced Indian Hindus and the practice of dow-
ries became controlled by men, which eventually led to dowry Kkill-
ings in Hindu culture. Dowry killings are murders of wives carried
out by the wives’ husbands after receiving the in-laws’ marriage
dowry. In these crimes, men use marriage to a woman as a method of
acquiring money and precious gifts, which are given in marriage
dowries, and murder their wives once the dowry is received. British
interpretation of Hindu law regarding marriage dowries at the time
of colonization changed ownership of marriage dowries from that of
women to men and soon thereafter dowry murders began to occur.

It is clear from these examples that Hindu culture did not
subordinate women to men in the early years of the religion. Yet
today women have been marginalized in society and restricted from
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exercising their natural born rights as provided by the U.N. Declara-
tion of Human Rights. Much of the current restrictions placed on
women in Hindu culture are a result of subsequent interpretations of
Hindu scriptures by sexist males, or are the result of European colo-
nization and the assimilation of principles and values that existed in
Europe at that time.

Islam has also suffered from the male interpretations of the
teachings of Mohammad which have led Islamic society to believe
that Mohammad instituted subordination of women. This is incor-
rect. Prior to Mohammad’s birth in 632 A.D. much of the Middle
East was an egalitarian society in which women and men worked,
learned, and lived side by side. The women in Mohammad’s life,
such as Mohammad’s wife Aisha, played a significant role in re-
counting his religious teachings which were then written down as
the scriptures of Islam.’®* Mohammad’s wives and other women par-
ticipated in wars as is accounted in the battle of Uhud. Women brought
water to the battlefield, fought alongside men, cared for the injured,
and played instruments and sang war songs.'® Quotes from the Qur’an
clearly point to equality between the sexes:

Wives have rights corresponding to those which husbands
have, in equitable reciprocity.
(Sura 2:229)

Mohammad addresses both men and women as equals under God in
the following passage:

For Muslim men and women,
For believing men and women,
For devout men and women,

For true men and women,

For men and women who are
Patient and constant, for men
And women who humble themselves,
For men and women who give
In charity, for men and women
Who fast (and deny themselves),
For men and women who

Guard their chastity, and
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For men and women in God’s praise,
For them has God prepared
Forgiveness and a great reward.
(Sura 33:35)

Today there are many Muslim nations, such as Saudi Arabia,
whose laws restrict women’s rights. Although Saudis argue that these
laws are based on Islam, they clearly are not. Amnesty International’s
2002 Report on the Muslim Kingdom of Saudi Arabia highlights the
nation’s refusal to issue identification cards to Saudi women and
laws that deny women the right to drive a car. When Saudi Arabia’s
Minister of Interior was asked if women would be permitted to par-
ticipate in the Majlis Al-Shura (Consultative Council) he said, “Why
make women a political issue...women are not a political issue, but
a social issue,”% thus making it clear that women would not receive
representation in the government. Saudi womenneed permission from
a husband, father, or brother to apply for a job, be admitted to a
hospital, or travel anywhere inside or outside of the country. Women
are not allowed to study engineering and cannot attend the well-re-
garded King Fahd University of Petroleum and Minerals which trains
men for work in the energy industry. Furthermore, there is no mini-
mum age at which women may be married and it is illegal for women
to marry non-Muslims.?

Muslims often refer to the Hadiths as evidence of
Mohammad’s intention to keep women subordinate to men in Mus-
lim culture. The Hadiths were written at the same time that
Mohammad lived and preached to his followers, yet the Hadiths dif-
fer greatly from Mohammad’s words in their misogynistic and sexist
tone as evidenced in passages like these:

If a monkey, a black dog, or a woman passes in front of a

praying person, his prayer is nullified.
(Sahih Bukhary 8:102 and Hanbel 4:86)

Bad omen is in the woman, the horse and the home.
(Sahih Bukhary 76:53)

Mohammad rejected the Hadiths repeatedly, as can be read
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in the Qur’an, and commanded his followers to only follow the words
he spoke and not those of others. It is clear from the way that
Mohammad alluded to men and women throughout the Qur’an that
he did not intend for Muslim men to think of women as animals or to
disrespect or abuse women in any way. In Mohammad’s words:

I never fail to reward any worker among you for any work
you do, be you male or female, you are equal to one an-
other.

(Sura 3:195)

As for those who lead a righteous life, male or female, while
believing, they enter Paradise; without the slightest injus-
tice.

(Sura 4:124)

Mohammad’s words clearly show that not only should women
participate in the labor force as workers, but that their work is equal
to that of men in the eyes of Allah. Furthermore, a woman is in-
tended to lead a righteous life which must, of course, include reli-
gion and will be welcomed into Paradise if she gives her loyalty to
Allah. These words differ so greatly from those of the Sahih Hadiths
and exhibit with clarity that Mohammad had very different inten-
tions for women than Sahih Burkhary and other Hadith writers.

Thus, it is clear that Mohammad did not intend for women to
be sexually or physically assaulted by their husbands or other men,
to be raped and violated, to be ignorant through lack of education, to
be spiritually and religiously vacuous through separation from reli-
gious teaching, or to be marginalized and subordinated. These soci-
etal constructions are the result of male misogynistic interpretations
of Mohammad’s teachings and not the words of Mohammad him-
self. Therefore, why do women remain in a subordinated role in Is-
lamic society today? Education of women and men in Islamic cul-
ture is needed to expose Muslims to the true teachings of Mohammad
and the intentions he originally had when uttering his sacred phrases.

Just as Europe and the United States have moved past gender
discrimination in most aspects of society, so should Hindu and Is-
lamic culture. The parallels between Western society and Eastern
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society are quite astonishing. Ancient Greek society, the basis for
western society today, utilized female figures to personify ideas such
as war, justice, and wisdom just as Hinduism does today. Ancient
Greek society also held women in society up to a higher level than
subsequent generations did. Similarly, Ancient Vedic times respected
the rights of women, yet today Hindu society has adopted discrimi-
natory policies toward women. The events in both eastern and west-
ern regions of the world are exactly symmetrical and highlight quite
clearly the argument against justification of human rights violations
based on Hindu and Islamic religious principles. If one is to argue
for cultural justification of gender-biased practices in Hindu and Is-
lamic cultures, then one must be willing to argue that the United
States can utilize culture as a basis for abusing and mistreating
women. The bible and other western religious scriptures and cultural
practices perpetuated the marginalization of women for centuries.
Yet today we look at western countries as the pillars of sexual equal-
ity. Western culture changed over time to perceive women as equals
to men in most regards, and it is this same process that must occur in
Hindu and Islamic cultures before women will be able to enjoy the
same freedoms that men enjoy today.
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